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Loan and Discounts aoe or . ee 940. Commodity Credit Corp. (wheat loans) . . . . 426,399.16 
Real Estate Loans (farm and city property) . . 269,590.75 
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wren . 5 5 @ «© « » “ 2,849.82 
Clearing House Items. Ss ae 3 “2 5 Bonds: 
a oe ae a a ae ee 090: P 343,700.00 
x ne + ss « « « « «€ « 6 95.00 
Gold Coin To Secure Public Funds (Gov't and Mun.) 
: Balance in Banks: 
*Central Hanover B/T Co., New York 
: *First National Bank, Kansas City, Missouri 
First National Bank, Kansas City, Mo... . .« 7,268.76 t National Bank, Wichita, Ka 


Central Hanover B/T Co., New York, N.Y. . 3,099.00 
. EE City National . Chicago, Illinois 468.419.73 


Total. - 1 + + + + + $19,619.86 Clearing with other local banks . . . 27,865.54 
—— EE, et eae? a, al ed te 25,671.00 

Mar Ske Ge a. ey i Cl a, ee Cee 1,804.08 

ee ee ee es 19,034.94 


Total . + «+ «+ $3,394,123.66 
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Capital (Paid in) . $15,000.00 Lia bifities> 


Surplus. . None Capital . . . «+ + + $75,000.00 
Undivided Profits ‘ None 0 ee a” a ne ere 75,000.00 
ee ee ee ee 47,808.11 
OS 
Exchange... ‘ iG 7.30 a a a 130,202.84 
Individual Deposits — 4,512.79 ee ee ee ee ee ee ee ee 210,186.82 
Bank Money Orders and Cashier's checks . . . 15,642.10 

Time Certificates. . 12.50 ES eae ey a ho we 6,671.63 
$19,619.86 ee 
——————— 


*Started November 1, 1898 


Interest . lk ° . 87.27 


This is a facsimile of the 50th anniversary statement of the Peoples State Bank of 
McPherson, Kansas, one of the 397 banks which have been correspondents of Central 


Hanover for over 50 years. A bank is known by the correspondents it keeps. 
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Guaranty Trust Company 


of New York 


Capital Funds, $369,000,000 


Through its complete banking and trust serv- 
ices this Company makes available to its 
customers every facility for domestic and 
foreign banking requirements, individual and 
corporate trust services, and the care and 
supervision of investment securities. 


140 Broadway Fifth Ave. at 44th St. Madison Ave. at 60th St. Rockefeller Plaza at 50th St 
New York 15 New York 18 New York 21 New York 20 


London Paris Brussels 





Member Federal Deposit Insurance Corporation 
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—for Distinguished Trust Service 
IN CHICAGO 


As one of the nation’s larger banks, Harris Trust and Savings 
Bank maintains a Trust Department of distinguished capacity 


and reputation. 
* * * 


Flanked by a Commercial Department of broad experience and 
activity; a division of Correspondent Banking experienced in the 
problems of banks large and small, city and country; and unique 
Investment experience...Harris Trust service, complete in individ- 
ual and corporate capacities, merits the acquaintance of any 
corporation, institution, bank or individual seeking banking or 


trust services in Chicago. 


Harris Trust and Savings Bank 


Organized as N. W. Harris & Co. 1882, Incorporated 1907 
115 West Monroe Street, Chicago 90 


Member Federal Deposit Insurance Corporation 
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Trustee’s Role 


Considerable interest has been evi- 
denced in our area in Mr. Sibley’s talk on 
the changing scope of trustee initiative 
and we are delighted that you have seen 
fit to feature it in the May issue. We are 
sending quite a number of copies of the 
magazine to directors and others here. 
Thank you also for the attention you 
have shown in our Georgia trust meeting. 

Carroll Payne Jones 
Trust Officer, Trust Company 
4 of Georgia 
Atlanta 


More About Spiegel 


In the May edition (p. 269) you refer 
to the Pennsylvania case of Irish v. 
Trish, in which, as a result of the Supreme 
Court’s decision in the Spiegel case, a 
trust settlor petitioned the court for a 
reformation of the trust instrument to 
provide that the corpus should go to the 
Carnegie Institute of Technology in case 
he survived all the beneficiaries, a con- 
tingency for which he had failed to pro- 
vide. 

Unless forbidden by the local law, I 
do not see why Mr. Irish could not have 
saved himself a lot of trouble by simply 
assigning his contingent remainder and 
thus divesting himself and his estate of 
all interest therein. I would appreciate 
your comments. 

Irving Smith, Jr., Esq. 
New York City 

Ep. Note (from our Pennsylvania cor- 
respondent E. C. Shapley Highley): The 
following considerations probably had 
something to do with the decision to pro- 
ceed by reformation: 

1. The Deed of Trust contained spend- 
thrift provisions against the assignment 
by any beneficiary of his_ interest. 

Whether or not the settlor was a bene- 
ficiary is questionable, because the re- 
verter arose at the end of the trust by 
operation of law and not during the 
trust. Moreover, a spendthrift provision 
by the settlor against himself is of doubt- 
ful validity and it is clearly invalid as to 
his creditors. 

2. There is nothing in the record to 
give the ages of the named beneficiaries 


331 





A link with the Past... 


“BANK OF GOLD GULCH,” an authentic reproduction of a colorful 
banking house of the Old West, has been constructed and is 
being maintained by the Continental Illinois Bank as part of a 
typical mining town at the Chicago Railroad Fair this summer, 
from June 25 to October 2. 

In the atmosphere of this old-time bank you will have an oppor- 
tunity to see many interesting exhibits of the Gold Rush Era— 
loaned to us by our many friends in the West—including pros- 
pectors’ equipment and the story of goldfrom ore tominted coin... 

All of which is a reminder that Chicago has grown from a 
frontier outpost to a great city and that banking practices have 
seen many developments in the 92-year history of the Continental 
Illinois Bank —92 years of friendly service to the community and 


the nation. 
* * * 


When you are in Chicago this summer, we invite you to 
visit us and the Bank of Gold Gulch at the Railroad Fair. 


* * * 


Continental Illinois National Bank 


and Trust Company of Chicago 


231 SOUTH LA SALLE STREET, CHICAGO 90, ILLINOIS 


Member Federal Deposit Insurance Corporation 








and the settlor except the date of birth 
of a grandchild is said to be in 1936. The 
lower court, in its opinion, said the 
settlor was “of advanced age.” An as- 
signment of the reverter at this time 
could well be in contemplation of death, 
especially since it is frankly stated that 
the purpose of the settlor at all times 
was to avoid estate taxes. This would be 
strengthened by the fact that the deed 
was apparently satisfactory for nearly 
eight years, and then the Spiegel de- 
cision made it very unsatisfactory. It 
does not appear in the report of the case, 
but the petitioner asked for alternative 
relief by reforming the deed to provide 
for a gift of the principal to the heirs 
of the settlor other than himself, under 
the intestate laws. 

3. There is nothing in Pennsylvania 
law to prevent the assignment of the re- 
verter. Vested and contingent, present 
and future interests can be assigned, but 
there are decisions to the effect that the 
assignment of an expectancy in the 
estate of a living person without con- 
sideration is unenforceable. I do not see 
how the exception could apply to the 
assignment of the reverter. 


4, There is no evidence that the 
Carnegie Institute would accept the as- 
signment of the reverter at this time 
when the possibility of its having any 
value is very remote. 


A A A 


These Amazing Trustmen 


In addition to their many overtime 
duties or assists to beneficiaries, and 
numerous civic activities, trust execu- 
tives somehow find time for an amazing 
variety of hobbies and other interests. 


Accustomed to seeing the subject of 
this picture in the genial but highly efh- 
cient atmosphere of his office at the 
Harris Trust & Savings Bank of Chica- 
go, many readers may not recognize 
him as Harold Eckhart, vice president 
in charge of the trust department. Lo- 
cale: Near an Arizona ranch where he 
is reputed to be an excellent horseman 
and top “cow-hand.” 


A A A 
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EDITORIAL... 


Trust Forums 
to the Fore 


INCE the days when Rome was the cultural and political 
niet of the world, the Forum has shown its effective- 
ness and adaptability as a method of group or mass com- 
munication. Newspapers and books, radio and television 
have grown to positions of great influence, and the adver- 
tiser’s art has flourished, but none provides the face-to-face 
advantages or the two-way channel of communication of the 
Forum. 

Personal contact with individual trust prospects is not 
only subject to time limitations but also bears the handicap 
of a selling atmosphere. Through the Forum presentation, a 
bank is enabled to invite people known to be interested, can 
show off its quarters and facilities and present its officers as 
hosts and as authorities. The audience is relieved of the sales- 
resistance that may derive from personal interview, yet have 
opportunity, through question-and-answer periods, of parti- 
cipating and obtaining specially pertinent information. The 
variety of method, topic and audience is shown in reviewing 
the key features of a number of highly successful programs 
put on by trust institutions all over the country. 























Talks to groups such as bar and life underwriter associa- 
tions, women’s and service clubs have long been part of a 
bank or trust officer’s schedule. But recently keen interest 
has been developed in the Estate Forum, usually a series of 
meetings with announced topics and speakers held on the 
bank premises. Single meetings held by several banks, Life 
Insurance-Trust Council meetings and Gilbert Stephenson’s 
series of Trust Research weeks in the 30s doubtless provided 
the genesis for what promises to be one of the most benefi- 
cial means by which banks and trust companies can promote 
good-will and appreciation of their services. The following 
chronology shows the various possibilities. 


Early in 1944 a Radio Forum was brought to the citizens 
of Los Angeles by the Citizens National Trust & Savings 
Bank, as a series of panel discussions of current events and 
economics. The next year introduced what might be called 
the Pittsburgh Tea Party, with the Peoples-First National 
‘Bank as hosts to women customers for afternoon tea and 
talks on economics and estate planning. (Dec. °45 T.&E. p. 
488) This was later supplemented by a series of forums 
for officials of corporate customers, addressed by prominent 
economists. 


In the winter of *45-6 the Simsbury (Conn.) Bank & 
Trust Co. introduced a series of four “night classes” on 
trust services, (Feb. *46, p. 173), attracting from seventy 
to a hundred and forty bank customers in this small suburb 
of Hartford, with highly favorable response. 

Members of the Corporate Fiduciaries Assn. of Chicago 
set an excellent example of teamwork in their program of 
joint luncheon forums with the Bar and life underwriters, 
and the creation of a Speakers Bureau which engaged indi- 
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U. S. National of Portland meeting 


viduals or representatives of all members in non-technical 
forums before various clubs and associations. (Jan. *47, p. 
63) Unique and productive was the panel representing seven 
member banks at the Women’s Finance Forum. 


In October, 1946, the Mercantile National Bank of Dallas 
inaugurated a program of four forum sessions, designed by 
trust officer Clarence Sample, that has provided a pattern 
for large or small cities, for professional or lay audiences. 
(Feb. 47, p. 179) With national authorities as guest speak- 
ers, discussion periods and published proceedings, the series 
has attracted capacity crowds in the bank’s 200-seat audi- 
torium each year since the first series drew 817 lay and 
professional people to hear about wills and trusts, taxes and 
probate and estate planning correctives. One-time adapta- 
tions of this type have been effectively presented by trust 
institutions in Bound Brook and Plainfield, N. J. and in 
San Diego (Sept. 47, p. 531) and a similar series by the 
American Trust Company of Charlotte, N. C. last year and 
this. A previous series for customers at six branches of 
Manufacturers Trust Co. of New York showed this method 
of presentation of trust service values most productive also 
in a metropolitan area. 


Five Philadelphia banks and trust companies joined with 
industry, via the Chamber of Commerce and Board of 
Trade, in providing another type of Forum series. Recogniz- 
ing their position as leaders of financial thought in the 
community, they co-sponsored a series of six lecture-discus- 
sion meetings at a local hotel for company superintendents 
and foremen on the economics of business, including such 
topics as “The Distribution of Wealth,” “Economic Errors,” 
“What Sets Wages,” etc. This type of program can be a 
most constructive force, as indicated in the report “Business- 
men and the Community Forum (Sept. 47, p. 191). 


For several years the Grey & Bruce Trust Co. of Owen 
Sounds, Ontario, (population 16,000) has been holding 
forum meetings at its offices for key business and profession- 
al men, discussing tax and estate matters, (Apr. ’48, p. 325). 
The main problem was to hold the discussion within the 
over-all hour-and-a-half period and, as part of its public 
relations program, these forums are credited with helping 
to increase business by 237% over the past eight years. 


Latest convert to the Trust Forum idea is the United States 
National Bank of Portland, Ore., where meetings at their 
state-wide branch offices started in March, led by a flying- 
squadron from head office, and featuring hospitality, use of 
visual aids in talks and audience participation in “town- 
meeting” style. Advices of similar Forum sessions are invited 
for reports in subsequent issues. 
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Ill-Timed Rate Rises... 


N the face of impending wage negoti- 

ations affecting large and basic in- 
dustries, price increases and rate rises 
seem particularly inopportune. When 
operating reports for 1948 are showing 
many substantial advances in profits— 
both in dollar amount and ratios—cor- 
porate demands for rate hikes give both 
consumers and labor cause for anti- 
pathy. 

The decline in cost-of-living indices 
in recent months relieved some pressure 
and gave some hope to the hard-pressed, 
heavily taxed public, whether workman 
or investor or pensioner. It also modi- 
fied one of the major justifications for 
wage increases, at a time when the gen- 
eral welfare would be well served by 
price readjustment or at least stability. 


In view of these conditions, recent 
rate increase demands, or authoriza- 
tions, by telephone companies and rail- 
roads have a bad psychological effect 
and may set off further inflationary de- 
mands and trends. The public, and 
labor leaders, are not unaware of the 
sizeable increases in profits in these two 
fields: 48.5% increase in 1948 for 131 
Class 1 railroads, and 31.7% increase 
for 66 telephone and telegraph compan- 
ies. ; 

The fact that some past cost increases 
such as materials and labor, are catch- 
ing up in current operating showings is 
not fully appreciated, but there are also 
offsets, as in the substantial decline in 
prices of scrap and certain primary 
metals. But with wages and benefits to 


Stockholders Speak Up... 


T is too early to predict a trend, but 

the large attendance drawn by many 
stockholder meetings this Spring may 
be significant of increased stockholder 
participation. It is possible that a new 
and better form of what amounts to ab- 
sentee ownership of corporations is de- 
veloping. 

In past years corporations that 
brought together a few score of pro- 
fessional security analysts and dis- 
spirited elderly persons, this year held 
meetings of several hundred co-owners. 
Though there were the usual uninitiated 
among them, many showed both knowl- 
edge and a spirit of inquiry — a very 
hopeful sign in a nation whose indus- 
try lives on venture capital. 

Why this year’s meetings have 
brought out so many more than in the 
past has not yet been satisfactorily 
analyzed. It may be guessed, however, 
that in some degree increased activities 
in the field of stockholder relations has 
been a contributing factor. 

Meetings that formerly were disposed 
of in a matter of minutes, this year 
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ran to hours. In the past those who at- 
tended were often content with matter 
of fact routine statements. But this 
Spring they have asked questions seek- 
ing to learn the fitness of officers and 
probable trend of events for the com- 
pany. 

At the meeting of the Chesapeake & 
Ohio Railway, for example, questions of 
the coal market, maintenance costs, cash 
balance, effect of the 40-hour week on 
operating costs, were asked. Labor 
spoke, as a stockholder, at the A.T.&T. 
meeting. Western Union, in the red last 
year, came in for sharp questioning. 
Stockholders of Allied Chemical & Dye 
wanted to know when they were going 
to get “that stock split.” 


Some 2,500 stockholders (as against 
the usual 300-400 in previous years) 
turned up for the General Electric meet- 
ing. The all-time record army invaded 
Schenectady from as far away as 


Miami, Oklahoma City and parts of 
Canada. They wanted to know about 
pensions, advertising, sales prospects. 
They also wanted to know why they 


employees accounting for roughly thre¢ 
quarters of total expenses, any action 
that encourages or gives excuse fo 
further wage rises—especially in a perio 
of declining business—can defeat its 
purpose. 


Corporate policies cannot be set o 
temporary expendiency, and _ thog 
affecting as great a number of people as 
do the utilities and railroads have a 
special need of public understanding and 
consideration. The actions which they, 
and other producers of everyday con. 
sumer needs (including landlords) , take 
now will have a vital influence on the 
popular attitude toward big business as 
well as on the results of the Fourth 
Round of wage negotiations. 


could not buy the company’s products 
at the same discounts allowed employ- 
ees. The question of facilities expansion 
vs. dividends was raised. 

Management was given pause by a 
stockholder of Standard Oil of New 
Jersey who challenged the percentage 
relationship af dividends to earnings. 
Tracing this relationship from 1926 on 
through the last fiscal year, the holder 
showed that in 1938 a high of 76 cents 
of the earned dollar was paid out as 
dividends. A steadily declining curve 
was shown until 1948 when with top 
earnings of $12.44, Jersey Standard 
paid but $2 a share, less than a sixth 
of profits. Not content with leaving the 
record to speak for itself, the holder 
went on to point out that the majority 
need a “fairer share” in order to con- 
tinue living “on a decent scale.” But 
even more pungent was his observation 
that ultra conservatism in dividend 
payments, adversely affects stock values 
on the market and, hence, reduce the 
value of principal invested. 


Bethlehem Steel’s President Eugene 
V. Grace contended with three resolu: 
tions having to do with: accounting to 
stockholders, limiting pensions, and pat- 
ticipation of executives in the company’s 
incentive plan. Increases in six-figure 
salaries and high pensions to certail 
members of management have become 
subject to wide stockholder criticism, 
whether presented as before or after the 
tax take. 

To answer stockholders’ questions, 
the Pittsburgh Plate Glass Co. this yea! 


(Continued on page 376) 
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arital Deduction 


REGULATION 


N May 18, 1949 the Treasury re- 

leased its Regulations on the mar- 
ital deduction for estate and gift taxes 
under the Revenue Act of 1948. The 
text of the Regulations as finally adopted 
clarifies some points that were left un- 
settled, or only implied, in the tentative 
text issued last November. 


The objective of the 1948 Act is to 
put non-community property on an ex- 
act parity with community property.’ To 
owners of community property are re- 
stored the gift tax and estate tax benefits 
enjoyed before 1942. And married own- 
ers of non-community property are per- 
mitted to deal with such property for 
tax purposes as if each spouse owned 
one-half thereof. 


But a surviving spouse’s share of com- 
munity property passes to her outright, 
with no strings or conditions; no one 
else has any interest therein during or 
after her life; and it is thereafter taxed 
for gift and estate taxes as the surviv- 
ing spouse’s property. It would conflict 
with the desired “parity” to permit an 
owner of non-community property to 
have the tax advantage of passing one- 
half thereof to his spouse free of estate 
or gift tax, and yet be able to give his 
spouse less than such absolute owner- 
ship and thus avoid taxes that would 
otherwise be payable by her or in her 
estate. 


Means of Equalization 


The “marital deduction” and the 
“terminable interest rule” were contrived 
'The special rules governing the marital deduc- 
tion where community property is involved are 


excluded from consideration in this article. They 
are covered in a companion article. 
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JOSEPH TRACHTMAN 
Member of the New York Bar 


Mr. Trachtman is the author of the 
monograph on “Estate Planning, 1949 
Edition,” published by the Practising Law 
Institute of New York. He has lectured 
extensively in this field at the Institute 
and addressed the American Bar Associa- 
tion as well as many local Bar Associa- 
tions. Mr. Trachtman conducts the Fall 
course on Estate Planning in the graduate 
division of New York University School 
of Law. The author is New York legal 
editor of Trusts ANpD EsTATEs. 


to solve the “equalization” problem. A 
distinction is first made between “prop- 
erty” and “interests in property,”*® and 
the deduction is granted in respect of 
some but not all interests in non-com- 
munity property that pass to a surviving 
spouse. Interests in non-community 
property that pass to a spouse are class- 


ified as “terminable” or “not termin- 
able.” 


In general, if the interest that passes 
to the surviving spouse is akin to the in- 
terest of a surviving spouse in commun- 
ity property, it qualifies for the deduc- 
tion. But if the interest that passes to 
the surviving spouse may terminate up- 
on the lapse of time, the happening of 
a contingency or the failure of a con- 
tingency to occur, it is a terminable 
interest and may or may not qualify. 
Accordingly, terminable interests are 
sub-classified as “deductible” or “non- 


deductible.” 
The tests for deductibility have to be 
met as prescribed in the language of the 


°E.g.: stocks, bonds, chattels, real estate. 


SE.g.: right to income, right to corpus, right to 
absolute unfettered ownership, right to ownership 
terminable on the happening of an event. 


Code and the Regulations. That language 
does not refer to the comparison between 
the interests of spouses in community 
property and in non-community prop- 
erty, and does not grant or deny the mar- 
ital deduction on the basis of such com- 
parison. But the history of the legislation 
shows that this is the touchstone, and it 
is helpful to keep it in mind when try- 
ing to understand the technical termin- 
ology.* 


Taxpayer Must Prove Deductibility 


To obtain a “deduction” the taxpayer 
must show that he has complied with 
the statutory language that grants the 
deduction. The Regulations require the 
executor to establish, in respect of every 
property interest as to which deductibil- 
ity is claimed, that: 

(1) the decedent was survived by his 

spouse® 

(2) such property interest passed 

from the decedent to such spouse 


‘While laws cannot be written in every-day 
prose, and special terminology has sometimes to be 
created, that terminology cannot be considered in 4 
vacuum. To get at its meaning and effect, its ob 
jective must always be kept foremost, and the 
terminology has to be regarded as a chart of the 
paths leading to the objective. This is illustrated by 
what Judge Learned Hand wrote in respect of the 
income tax: 


“. . . the words merely dance before my eyé 
in a meaningless procession: cross-reference to 
cross-reference, exception upon exception — 
couched in abstract terms that offer no handle 
to seize hold of ... I know that these monster 
are the result of fabulous industry and ingew 
uity, plugging up this hole and casting 
that net, against all possible evasion; . - . ane 
it will be the duty of judges to tread the path 
— for path there is — through these fantasti 
labyrinths.” Learned Hand, Thomas Waltet 
Swan, 57 Yale Law Journal 167, 169 (1947). 

’For convenience of discussion the husband * 
always referred to as the decedent; but everything 
is equally applicable if the wife is the decedent 4” 
the husband is the surviving spouse. 
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the property interest is a deduct- 
ible interest 


(3) 


(4) the value of the property interest 
(5) 


the value of the “adjusted gross 
estate.” 


The executor must submit any evi- 
dence that the Commissioner considers 
necessary to establish the right to the 
deduction. The validity of divorces and 
marriages could thus be questioned. 


If the order of deaths of the decedent 
and his spouse cannot be established by 
proof, the executor can satisfy the re- 
quirement to produce a surviving spouse 
by way of a presumption that the spouse 
isto be deemed the survivor. Such pre- 
sumptive orders of deaths is acceptabie 
if it is supplied either under local law or 
by the decedent’s will — but only if the 
order of deaths cannot be established by 
proof. If the proof is clear that the 
spouse died before the decedent, such 
presumptive order of deaths would be 
of no avail for tax purposes. There is a 
further proviso that the presumptive 
order of deaths will not be accepted for 
purposes of the marital deduction unless 
the spouse thereby receives an interest 
that is includible in her taxable estate, 
and such includibility must be settled be- 
fore the final audit of the first decedent’s 
return.® 
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erminr-§ The requirement that the executor 
must establish the value of the deductible 
interests involves more than valuation 
of property, in the usual sense, as of the 
date of death or the optional valuation 
date. Other problems arise; for example, 
diminution of a deductible interest to 
the extent that death taxes and other ob- 
ligations are payable therefrom. If 
there is any “material limitation” on the 
spouse’s right to income from a trust, 
this must also be taken into account in 
valuing the interest. 
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“Adjusted gross estate” is another 
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newly-coined expression. Its purpose is 
o furnish a working figure for the 
definition of the maximum amount al- 
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‘As shown below under “trusts with power of 
appointment,” some testamentary provisions as to 
the order of deaths may cause the marital deduc- 
tion to be denied, since their effect is to violate 
the requirement that the spouse’s power must be 
€xercisable at all times after the decedent’s death 
and in “all events.” 


“This point is discussed in Tweedy, Computing 


d is . 
bev ehing the Federal Estate Tax, 86 TRUSTS AND ESTATES 
i 481, and 87 Id 396 (1948); and the author’s mono- 

dent am graph. 
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deduction is computed by aggregating all 
the deductible interests, and the max- 
imum amount allowable is 50% of 
the “adjusted gross estate.”* 


General Tests for Deductibility 
of Interests 


Property interests are deemed to pass 
from the decedent to the surviving spouse 
if, and only if, the surviving spouse 
takes such interests from the decedent: 
(a) by bequest or devise; (b) by in- 
heritance; (c) as dower or curtesy (or 
a statutory interest in lieu thereof) ; 
(d) by a transfer from the decedent 
(e.g. in contemplation of, or intended 
to take effect at, death); (e) as surviv- 
ing co-owner with the decedent; (f) as 
appointee (or taker in default of ap- 
pointment) of property over which the 
decedent had a power of appointment; 
and (g) as proceeds of insurance upon 
the decedent’s life. 


If the surviving spouse is under a 
binding agreement to transfer to other 
persons something that so passes to her, 
then to that extent the interest is not 
deemed to pass to her. Since the word 
“binding” was inserted in the final text 
of the Regulations, that should make it 
clear that mere informal understandings. 
lacking any intent to make a contract, 
and which are, therefore, unenforcible, 
would not cause a denial of the deduc- 
tion. 


Property interests are eligible for the 
marital deduction only to the extent that 
they are includible in the decedent’s 
gross estate. Thus, the marital deduc- 
tion is not available in respect of for- 
eign realty, or such insurance proceeds 
or appointive property as are not in- 
cludible in the gross estate. 


Interests Passing to Others 


Even if it is clear that the interest is 
includible in the decedent’s gross estate 
and that some interest passed to the 
surviving spouse such interest will never- 
theless not be deductible where 


“(1) an interest in the same prop- 
erty passes at any time (for less than 
an adequate and full consideration in 
money or money’s worth) from the 
decedent to any person other than 
such spouse (or the estate of such 
spouse), and 


(2) by reason thereof, such per- 
son (or his heirs or assigns) may 
possess or enjoy any part of such 


7In a neat way the Commissioner has set forth 
the “mechanics” of the marital deduction in the 
new Marital Deduction Schedule of the Federal 
Estate Tax Return and accompanying Instructions. 
A study of these forms is very much worthwhile. 


property after the termination or fail- 
ure of the interest therein which pass- 
ed from the decedent to his surviving 
spouse.” 


The final Regulations show that these 
two quoted conditions do not affect a 
number of trust plans as to which 
there was considerable misconception. 
For example, property interests are 
deemed to pass to the spouse and to be 
deductible in the following instances: 


1. A trust, if the income is payable 
to the widow for life, remainder to her 
executors or administrators. 


2. A trust, if the widow is entitled 
to the trust income for a term of years 
following which the corpus is to be paid 
to the widow or her estate. 


3. A trust, with income to be ac- 
cumulated for a term of years or for the 
widow’s life and the augmented fund 
paid to the widow or her estate. 


4. A devise to a third person for 
life, with remainder absolutely to the 
widow or her estate. (The remainder in- 
terest is considered to have passed from 
the decedent to the widow.) 

Following these illustrations, it is 
stated that: 

“, . . with respect to the foregoing illus- 
trations which involve interests which are 
distributable to W’s estate (or to her ex- 
ecutor or administrators) in the event of 
the termination of a trust or of a precedent 
interest at or after her death, it should be 
noted that the interest so distributable is 
to be considered as having passed from H 
to W only if such interest would be includ- 


ible in her gross estate under Section 
811(a).”8 


Special Exceptions 


But for some special “exceptions,” the 
two quoted conditions would make non- 
deductible what are perhaps the most 
common dispositions in estate planning: 


(1) Trusts for the life of the widow 
with remainders on her death to per- 
sons who are to take as her appointees, 
or in default of appointment, or as re- 
maindermen. 


(2) Dispositions of life insurance 
proceeds under settlement options where- 
by the proceeds are payable to the widow 
during her life or a shorter term, and 
any proceeds remaining on her death 
are to be paid to the decedent’s children 
or other beneficiaries. 


How such trusts and insurance dis- 
positions may nevertheless qualify for 
the marital deduction as special excep- 








‘It has been suggested that the quoted proviso 
was inserted in the Regulations out of fear that in 
some situations dispositions to take effect on a 
widow’s death in favor of her “estate’’ might be 
construed under local law to give her only a life 
estate, in which event the widow’s interest should 
be non-deductible. , : 
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tions, is discussed below under separate 
headings. 

Conversely, some interests that are 
clearly deductible under the two quoted 
conditions are nevertheless made non- 
deductible by other special exceptions: 


(1) An interest that passes to the 
surviving spouse and which would other- 
wise be fully deductible is non-deductible 
to the extent that other Sec. 812 de- 
ductions, such as debts, administration 
expenses and allowances for support of 
the widow, are payable therefrom. This 
can be readily overcome by having the 
share that is intended for the marital 
deduction pass under a separate clause, 
preceding the residuary clause, so that 
the burden of all such other deductions 
will fall completely on the residuary 
estate. 


(2) An interest that is terminable 
but clearly deductible (for example, an 
annuity to be paid to the surviving 
spouse for her life with no refund on 
her death) is nevertheless non-deduct- 
ible if the decedent directs that it be 
acquired by his executor or trustee. The 
Regulations provide, however, that this 
proviso is not applicable in the case of 
“a general authorization to reinvest 
property whereunder the executor or 
trustee may acquire either terminable 
interests or other property interests.” 


Trusts for Surviving Spouse 


A power of appointment is not a 
property interest for purposes of the 
marital deduction. If the spouse has a 
power of appointment, the corpus of 
the trust is not deemed to pass to her by 
virtue of such power, and neither the 
life interest nor the corpus of the trust 
is deductible, because others will enjoy 
the property after the termination of the 
spouse’s interest — i.e. appointees or 
takers in default of appointment. 


Without Power of Appointment 


If neither the spouse nor anyone else 
is given a power of appointment, the 
requirement of passing to the spouse 
is satisfied if the corpus must be dis- 
tributed on her death to her executor 
or administrator. In such case the spe- 
cial requirements relating to the income 
of trusts with power of appointment may 
be ignored: For example, income may 
be given to others, income may be ac- 
cumulated (but the accumulation must 
pass to the widow’s executor or admin- 
istrator on her death) ; the trustee may 
be mandatorily directed to retain prop- 
erty that does not produce income. 


The marital deduction is available in 
respect of these trusts to the extent of the 
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widow’s interest therein. But often such 
trusts will be less desirable than trusts 
with a power of appointment, because: 


1. There may be no state death tax 
in respect of appointive property, 
whether or not the power is general and 
whether or not it is exercised. But if the 
remainder passes to the widow’s exe- 
cutor or administrator it will be sub- 
ject to the state death tax. And property 
passing to appointees would be subject 
to less administration expenses than if 
it passed to the widow’s executor. 


2. There may be advantages under 
the applicable property law, so far as 
the rights of the widow’s creditors are 
concerned, and also in respect of her 
right to terminate the trust and take the 
corpus in her lifetime, if she has power 
to appoint the corpus only by her will, 
and the testator names remaindermen to 
take in default of appointment. 


3. If the widow is given a power of 
appointment and it is exercisable only 
by specific reference to the power, the 
testator may provide for remainders in 
default of such appointment to persons 
selected by him. Without having any 
binding agreement on the widow to re- 
frain from exercising the power, the 
testator may have a reasonably safe ex- 
pectation that such remainders in default 
of appointment will take effect. True, the 
testator could have the same kind of 
expectation that the widow will bequeath 
the remainders to the same persons. But 
in the first situation the testator has the 
spouse’s possible inertia on his side. 


With Power of Appointment 


Why were trusts with powers of ap- 
pointment given special treatment, and 
why were the special conditions imposed 
in respect thereof? Such trusts are de- 
partures from the general scheme of the 
1948 Act, which is to grant a deduction 
only in respect of interests that match 
the outright total ownership that a sur- 
viving spouse has in community prop- 
erty. It was recognized, however, to be 
common practice for husbands in non- 
community property states to provide 
trusts for the protection of their widows, 
and that a special exception should be 
made in respect of such trusts. 


Special requirements had to be speci- 
fied to define such excepted trusts, how- 
ever, so that the deduction would not 
fall to trusts that were superficially for 
the benefit of the surviving spouse, but 
in respect of which she did not receive 
full benefits. The reasonableness of the 
Regulations relating to these special 
trusts has to be measured against the 
reasoning which led to their being sin- 
gled out for special treatment. 


Requirements as to Income 


The Regulations state that five con. 
ditions must be satisfied to qualify trusts 
of this kind. The first two conditions re. 
late to the income of the trust and are 


(1) the surviving spouse must he 
entitled for life to all the income of 
the corpus of the trust. 


(2) Such income must be payable 
annually or at more frequent inter. 
vals. 


The Regulations prescribe as a gen 
eral test the requirement that the spouse 
must have “substantially that degree of 
beneficial enjoyment of the trust prop. 
erty during her life which the principles 
of the law of trusts afford to a person 
who is unqualifiedly designated as the 
life beneficiary of a trust.” The Regu 
lations specifically answer a number of 
questions that troubled practitioners, by 
stating that it is permissible (so long 
as there is no deviation from the general 
test as to the spouse’s right of enjoy- 
ment) to provide that: 


(1) The trustee may allocate re. 
ceipts between income and principal. 


(2) The trustee may determine what 
shall be charged against income and 
principal. 


(3) The trustee may charge deple 
tion, depreciation, and trustee’s commis- 
sions against income. 


(4) The trustee may apply income 
for the benefit of the surviving spouse. 


(5) The right of the surviving spouse 
shall not be subject to assignment by 
her or to attachment or claims of her 
creditors.® 


(6) Income may be accumulated, but 
only if the surviving spouse has the right 
(exercisable at least annually) to re 
quire distribution to herself of the in 
come, and otherwise it is to be accumu: 
lated. 


(7) Income for the period between 
the date of death and the establishmen! 
of the trust may be directed to be used 
for the payment of administration ex 
penses, but this is to be taken into 
account in valuing the amount eligible 
for the marital deduction. Income for 
the period between the last distribution 
date and the date of the spouse’s death 


(Continued on page 392) 


°This would permit a power to the trustee 
apply to the use of a widow, income which is likely 
to be attached ; but would not permit forfeiture of 
the widow’s interest or discretionary power to ™ 
trustee to pass the income to others. Nothing ® 
said in the Regulations that would permit the © 
tator to provide that, if the widow does not exerci 
her pcwer of appointment, the appointive proper! 
shall not be available to her creditors. 
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AMERICA’S BEST KNOWN BANKS 
Washington’ Kiggs Vational 


EVERAL million readers of the Sat- 
Siirday Evening Post read the state- 
ment that “Big Shots Have Money 
Troubles Too” as the title of a three- 
page article chronicling colorful inci- 
dents in the more than a century his- 
tory of Riggs National Bank in Wash- 
ington, D. C. The September 18, 1948 
issue told a story of many of America’s 
famous, related to national events as 
well as to personal affairs of their days. 


Headed by the illustration above, the 
article was prepared by two of the Post’s 
editorial writers whose interest was 
aroused by a series of advertisements 
featuring unusual drafts or checks and 
correspondence between the bank and 
its illustrious customers since the bank’s 
founding in 1840. The supposedly 
prosaic business of banking took life 
in the citation of historical incidents 
and the variety of personal, civic and 
business affairs in which it played a 
part. From the payment of Abe Lin- 
coln’s check for $5 to “a colored man 
with one leg” to the safekeeping of 
General MacArthur’s trunkful of valu- 
able documents sent from Bataan, bank- 
ing for people great and little, for in- 
dustry and for the nation, is told in 
human and dramatic terms. 
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Since Corcoran and Riggs formed 
their partnership in 1840, the Bank 
has been well known to nationally and 
internationally known personages, but 
it was the result of laborious—and some- 
times lucky—research which brought 
the story before the public eye, in a 
way which increased the popular appre- 
ciation and respect for banking gener- 
ally, and the contributions of the Riggs 
in particular. A chronology of events 
sheds light on the chain action that 
started when two officers, Hulbert T. 
Bisselle and Roland T. Carr, sought a 


better advertising “mousetrap.” 
Recall Historic Events 


To get the background and _ locale, 
old ledgers and packets were dusted off, 
disclosing documents and entries that 
related to famous names and events of 
the last hundred years. Daniel Webster’s 
overdraft would strike a sympathetic 
chord and give hope to many, in any 
generation, as would the fact that a 


First of a series of reports on Banks 

which have gained National and 

Local Publicity featuring commun- 
ity activities of special merit. 


president of the United States occasion- 
ally borrowed in anticipation of his 
paycheck. 

Here was evidence that the Bank had, 
almost alone, financed the Mexican War. 
that it had supplied the $7,200,000 of 
gold with which Alaska was bought 
from Russia, and that Samuel Morse. 
in Washington, was able to ask “What 
hath God wrought?” of his assistant in 
Baltimore because the Bank had f- 
nanced the first link in the now world 
wide telegraph system. 

Bank services took on a new aura and 
personality as the records disclosed that 
John Fremont had withdrawn $6,000 to 
provision his historic expedition to open 
a new path to the Pacific, and that 4 
$250 deposit by Polk’s Secretary of 
Navy John Mason to the account of 
the gracious Dolly Madison enabled her 
to tide over the impoverishment of @ 
spendthrift son until Congress had made 
a grant for purchase of her famous 
husband’s papers. 

With customers from nine out of te? 
of the nations of the world, it would 
seem that Riggs National Bank o 
Washington, D. C. should need 10 
“publicity,” but fortunately its pres 
dent, Robert V. Fleming, and his ass0 
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ciates, took a wiser view. Appreciating 
ithe interest which people today would 
have in homey sidelights on incidents 
d personalities which took part in the 
building of our country, and in seeing 
behind the granite or marble facade of 
banking, they publicly reported their 
most interesting findings in a series of 
@lustrated ads in the local newspapers. 


Chronology of News Events 


The District of Columbia has, or used 
ito have, a considerable transient popu- 
lation. But these ads provided both local 
land national color, and a new look at 
banking. Nor was the audience com- 
posed of only bankers or local residents. 
From all over the country, antiquarians 
‘and historians sent or offered an amaz- 
ing variety of papers and other relics 
pertaining to the Bank, or inquired for 
further data. Riggs documents became 
collectors’ items. Then, in December, 
1947, as luck, or its news equivalent, 
would have it, a colored man (with one 
leg) tried to hold up a teller at the 
Riggs for $1,000 “to buy Christmas 
presents with.” Noting his Buck Rogers 
toy pistol, the alert teller called a guard, 
and when the police and newspapermen 
arrived they discovered the culprit 
came from Lincoln’s home town. 
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Fire, an artist and the descendant of 
a Colonial land-owner played the next 
roles. The fire took place in a stable ad- 
joining the studio of Felix de Weldon, 
who made the Iwo Jima sculpture. 
Glancing over the papers thrown out 
from the loft, de Weldon noticed his- 
toric dates and names (including Riggs) , 
and called the Library of Congress and 
the bank, both of which gained valuable, 
if faded, documents. An alert reporter 
described the events and findings in a 
story in the Washington Evening Star. 


A request for historical data was next 
received from the Saturday Evening 
Post—and promptly followed up by the 
Bank. Result: one of the best-read 
stories on banking, as related above. 
Then came a visit from a reporter of 
the Washington Post and a Sunday fea- 
ture story with photos of the original 
partner, Corcoran, who founded the 
great Corcoran Art Gallery—the creat- 
ors of the ad series, a Lincoln check 
drawn to “Mr. Johns (a sick man), and 
the building site of the Second Bank of 
the United States. This property was 
taken over by the private banking firm 
of Corcoran & Riggs after failure of 
the government bank in 1836. 


Mainly, however, the data and orig- 
inals for photogra- 
phing came from te- 
dious searching 
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Checks of historical significance from 
Riggs’ files. 


Manhattanites with shovels to dig for 
buried treasure in the vicinity when the 
papers first told the story. 


And just as the news of the historical 
research germinated antiquarian inter- 
est and cooperation, so did one story 
lead to another. Fortune magazine chose 
Riggs National as one of the nation’s 
representative and most colorful banks 
for its Nov. 1948 story on The Bankers. 
Preparing for their 1948 annual con- 
vention, the Financial Public Relations 
Association recognized that the ads 
would make a good visual display, and 
asked that an exhibit be prepared. This 
was previewed by the Superintendent of 
Schools of Washington, with the result 
that he asked the Bank to schedule the 
exhibit for showing on easels in all the 
local high school classes in history and 
social sciences. Illustrated folders, pro- 
vided for every student, serve to person- 
alize the men and events of history and 
show the relationship of banking to 
personal and national uses. 


A second series is now being pre- 
sented over a period of 18 months, and 
local newspapers are sending photogra- 
phers to record the showings at the 
schools. Requests for the ad series have 
come from many parts of the world, 
already resulting in a double page fea- 
ture in Holland’s News magazine ABC, 
and a picture report in the Weekly News 
of Auckland, N. Z. Parts of the story 
of the Riggs bank and its relations to 
United States history and the famous 
people who made it have been presented 
by both periodicals and radio in all 
parts of the country, and recently fea- 
tured by Columnist Bob Considine. 


The foundations of all this news 
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fame have been built for over a century 
out of the materials of courageous fi- 
nancing of great private and public 
works, to which the names of famous 
customers have added luster. Its stragetic 
location in the nation’s capitol during 
this eventful era has been favorable to 
these associations, but it has been the 
leadership of men with vision and pub- 
lic spirit which has made the Bank an 
international financial landmark. 


In the old days when banking was a 
service for the few, the policy of “con- 
servatism” in publicity was adequate, 
for relations could be on a face-to-face 
basis. Fortunately, the man who has 
headed this institution in recent years, 
Bob Fleming, has combined the con- 
servatism of the past with the progres- 
sive policies and civic interests that 
mark the greatly broadened service of 
modern banking and trusteeship. As 
president of the American Bankers As- 
sociation in the crucial days of 1934-35, 
his counsel and cooperation in legisla- 
tive and financial matters set an ex- 
ample of enduring value to sound bank- 
ing. 

This background of public interest 
and civic service has provided the best 
kind of material for the current pres- 
entations in the nation’s press. 


TRUST OFFICERS: _ 
Let Us Bid for Estate Jewels 


Truly, Riggs is one of America’s most 
popularly-known banks today, as it has 
been for over a century to many of our 
notables. But this has been possible only 
because it has so well and courageously 
served its community as well as its 
country, the little and the big, the people 
of all nations, all colors and religions 
and races, and, above all, the people 
that have been building America. 


A a A 
Share $3,300,000 Trust Fund 


Six educational, religious, and medical 
institutions share equally in the final dis- 
tribution of a $3,300,000 trust fund 
created under the will of the late Eliza 
W. Valentine. They are Columbia Uni- 
versity, St. Luke’s Hospital, Flower and 
Fifth Avenue Hospital, Presbyterian 
Hospital, St. Thomas’ Church, and Am- 
herst College. Under the terms of the 
will each received $473,000. Prior 
grants were made to a score of other in- 
stitutions and individuals. 


The trust has been administered by 
Bankers Trust Co. of New York since 
Mrs. Valentine’s death in 1934. Mrs. Val- 
entine was the wife of the late Samuel 
Hempstead Valentine, New York attor- 
ney and descendant of the Porter family. 
early settlers of New England. 


As Executor or Trustee, your institution may at times be required to sell 


collections of diamonds and other precious stones. 


Will you, therefore, place us on your list of bidders? And do not hesitate to 


call on us for free assistance on appraisals. 


We maintain a constant, world-wide search for the best in diamonds and 


other precious stones to be redesigned into our Own gorgeous creations of 


French artistry. 


VAN CLEEF & ARPELS 


World famous French designers and manufacturers of precious jewelry 


744 Fifth Avenue, New York « 


PLaza 5-0740 e¢ e PARIS 


LONDON °* 


PALM BEACH | 


BANK REFERENCES: National City Bank, Manufacturers Trust Co., Central Hanover Bank and Trust Co., New York. 
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CORPORATE NEEDS 
The statutes of Missouri viiliea the appointment of a Resident 


Trustee where Missouri property is included under the trust inden- 


ture, but 


Foreign as well as domestic corporations appoint the 


MERCANTILE - COMMERCE BANK AND TRUST COMPANY 


as Trustee or Agent because of its record for fine service. 


Our officers are always ready to furnish complete information 


about the details of corporate relationships. ‘ 


Trustee under: Also: 
Mortgage issues : Paying Agent 
Equipment Trust issues Transfer Agent 
Debenture issues Dividend Disbursement Agent 


Collateral Trust issues Registrar 


Sr 
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New Regulations on 


Community Property 


Y Treasury Decisions 5698 and 5699, 

approved May 13, 1949, regulations 
relating to the estate and gift tax 
amendments contained in the Revenue 
Act of 1948 were put into effect. The 
principal estate tax provisions affecting 
community property are contained in 
Regulations 105, Section 81.47d (b). 
Section 81.47a points out that the mari- 
tal deduction is generally not available 
where the estate consists exclusively of 
community property. The exceptional 
case where it is available is that of a 
mere “expectancy” in the surviving 
spouse. 

Applying Section 812 (e) (2) (B), 
I.R.C. (relating'to the ‘50% limitation 
on the marital deduction), the regula- 
tions provide for subtracting from the 
entire value of the gross estate the sum 
of the following: 


1. The value of community property 
included in the gross estate. 


2. The value of community property, 
included in the gross estate, transferred 
by the decedent during his life. 

3. The amount of insurance on the 
decedent’s life, included in the gross 
estate, purchased with premiums paid 
out of community property. 

4. A proportionate part of the de- 
ductions allowed under Section 812 (b) 
(expenses, claims, family allowance), 
computed as follows: Deduct an amount, 
A, which bears the same ratio to B 
(the aggregate amount of the deduc- 
tions allowed by Section 812 (b) ) as 
C (the value of the gross estate, dimin- 
ished by the aggregate amount sub- 
tracted under 1, 2 and 3 above) bears 
to D (the entire value of the gross 
estate). 

Community property is “included in 
the gross estate” only to the extent of 
the decedent’s one-half interest there- 
in. 


This article, prepared in response to a request 
by the Editor, follows, in part, an article by the 
author, appearing in Dec. 1948 TrusTsS AND Es- 
TATES 486, commenting on the previously proposed 
regulations. Reprints available to banks. 
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Illustration No. 1: 


Separate property (inherited) 
Decedent’s one-half interest 
in community property 100,000 
Gross estate 300,000 
Deduct community property 100,000 
Deduct proportionate part 
of $45,000 of Section 
812 (b) deductions 


JA 290,000 _of 45,000 ) 


(300,000 


30,000 
130,000 


Adjusted gross estate 170,000 


Marital deduction (one-half 


of 170,000) $ 85,000 


Expectant Interests 


Property in which the surviving 
spouse has only an expectant interest is 
not considered as community. Not ex- 
cluding other possible applications, this 
is intended to apply to California com- 
munity property acquired prior to July 
29, 1927, the date when Section l6la 
of the Civil Code, stating that the 
spouses have present, existing and equal 
interests in community property, went 
into effect. 


On federal taxation of the transfer 
of such property or the income there- 
from, see Talcott v. United States, 23 
F. 2d 897, 6 AFTR 7232 (C.C.A. 9, 
1928). cert. den. 277 U. S. 604; Title 
Insurance and Trust Co. (Firth Estate) 
v. Goodcell, 60 F. 2d 802, 11 AFTR 827 
(C.C.A. 9, 1932), cert. den. 288 U. S. 
613; Gump v. Comm., 124 F. 2d 540, 
28 AFTR 811 (C.C.A. 9, 1942), cert. 
den. 316 U. S. 697. The income from 
post-1927 community property was 
held divisible between the spouses, in 
United States v. Malcolm, 282 U.S. 792, 
75 L. ed. 714, 51 S. Ct. 184 (1931). 


Converted Property 


Separate property (and property re- 
ceived in exchange therefor) which has 
become separate as a result of conver- 
sion, during the calendar year 1942 or 
after April 2, 1948, of community prop- 
erty into separate property (with the 


$200,000. 


same exception relative to “expectant” 
interests) is regarded as community. 
The term “conversion” is defined as 


any transfer of property from the mari- 


tal community whereby each spouse ac- 
quires separate property, specifically in- 
cluding partition between the spouses 
and transfers of community property by 
the spouses to themselves into any form 
of co-ownership, such as joint tenancy, 
whether the partition or other conver- 
sion is effected by a single transaction 
or a series of transactions. 


It is said that an agreement, whereby 
earnings which would otherwise be 
community become separate, effects a 
conversion, bringing the earnings with- 
in the category just stated; and the 
same rule is applied to the status of 
rentals, which by a change in the form 
of ownership of the property become 
separate instead of community. Accumv- 
lations representing such earnings or 
rentals, if identifiable in the estate, 
would apparently be regarded for estate 
tax purposes as community property. It 
seems that the agreement is regarded 
as the event effecting the conversion, 
and its consequences in the respects 
herein discussed would depend upon its 
date, that is, during 1942 or after April 
2, 1948. 


Illustration No. 2: Same facts as in 
No. 1, except that $200,000 of separate 
property was acquired by decedent by 
partition between him and his wife, of 
community property then worth $224, 
000, decedent receiving property of a 
value of $160,000 and his wife property 
of a value of $64,000. The wife’s com- 
munity interest would be computed as 
ain of $200,000 or $80,000. The 
decedent’s would of necessity be the 
same. (See computation on facing page)- 


Life Insurance 


Where insurance which is a con 
munity asset is made payable to the 
estate, only half the proceeds is con 
sidered as receivable by the executor 
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within the meaning of Code Section 811 
(g) (1). (Section 81.26). 


The regulations (Section 81.27) re- 
garding insurance recognize that pay- 
ments from community funds are made 
equally by both spouses, and that the 
possession by the husband of the inci- 
dents of ownership as manager of the 
community confers no special rights 
upon him, his possession being that of 
the community. This continues in effect 
the law relative to insurance as devel- 
oped in Lang v. Comm., 304 U. S. 264, 
82 L. ed. 133, 58 S. Ct. 880 (1938), 
although the statute then in effect was 
somewhat different. But the regulations 
then in effect provided that the require- 
ments for taxability were satisfied either 
by payment of premiums or possession 
of incidents of ownership. In the Lang 
case, only one-half of the insurance was 
regarded as taxable in the husband’s 
estate, although the insurance went in 
part to children of the decedent and his 
spouse, indicating that so far as com- 
munity insurance is concerned it is not 
necessary that the wife be the sole bene- 
ficiary in order that the community ex- 
clusion may be obtained. 


Presumably, any interest in the insur- 
ance passing at the husband’s death 
irrevocably to someone other than the 
spouse is a transfer by her and an ir- 
relevant circumstance so far as taxa- 
bility in the husband’s estate is con- 
cerned. In fact, this rule is implicit in 
the new Section 86.2 (a) (9) of Regu- 
lations 108, relating to the gift tax. 


Insurance purchased partly with 
community, partly with separate funds, 
is apportioned between the community 
and the separate estates according to 
their respective contributions (Section 


81.47d (b) ). 


Where the husband, as representative 
of the community, holds insurance on 
his own life, with the right to surrender 





Illustration 2 


Separate property (through 
partition 
Decedent’s one-half interest 
in community property __ 


$200,000 
100,000 


Gross estate 
Deduct community property 
(100,000 plus 80,000) __.. 180,000 
Deduct proportionate part. 
of 45,000 of Sec. 812 (b) 


deductions 
120,000 of 45,000) _____ 


(300,000 


300,000 


18,000 
198,000 


Adjusted gross estate _____ 
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the policy, one-half of the value of the 
policy is included in the wife’s estate 
if she dies first (Section 81.27 (a) ). 


Election 


Regulations 105, Section 81.47a (f), 
speaks of election to take or not to take 
property rights to which the spouse is 
entitled by law, including her “interest 
under community property laws,” and 
provides (in part): 

“* # * Tf the surviving spouse elects to 
take against the will or other instrument, 
then (1) the property interest offered 
thereunder is not considered as having 
‘passed from the decedent to his surviving 
spouse’ and (2) the dower or other prop- 
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erty interest retained by her is considered 
as having so passed only if it otherwise 
so qualifies under this section. If the sur- 
viving spouse elects to take under the will 
or other instrument, then (i) the dower 
or other property interest relinquished by 
her is not considered as having ‘passed 
from the decedent to his surviving spouse’ 
(irrespective of whether it otherwise comes 
within the definition stated in paragraph 
(b) of this section) and (ii) the interest 
taken under the will or other instrument 
is considered as having so passed only if 
it otherwise so qualifies under this section.” 


The quoted provisions relate to the 
marital deduction, which by definition 


excludes community property. It is diffi- 
cult to see how these provisions can 
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The booklet referred to by the attorney is part of a 
Purse trust promotion program. 


Purse programs bring direct results. They pave the 
way for personal solicitation of trust business. 


Write now for a demonstration of a Purse program, 
designed to get new business for your trust depart- 


ment. No obligation. 
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apply to typical community property 
situations or any other than those in- 
volving “expectancies.” 


Gifts of Community Property 


The theory applied in the case of the 
estate tax permeates the statute and the 
regulations in so far as they relate to 
gifts of community property. Regula- 
tions 108, Section 86.16c. 


“Expectant” interests are excluded 
from the community category. “Conver- 
sions” effected during 1942 or after 
April 2, 1948, receive treatment com- 
parable to that accorded similar trans- 
actions under the estate tax law, such 
property being considered as continu- 
ing in community status for tax pur- 
poses. 


. General Comments 


The regulations, like the statute 
which they interpret, are notable for 
omissions rather than content, in so far 
as community property is concerned. 
The regulations assume that community 
property, with the exception of ex- 
pectant interests, is owned equally by 
the spouses, reinstating, presumably, 
pre-1942 rulings upon that subject.! 


The regulations throw no light, or 
only a dim light, on various common 
situations. Among these is the matter 
of election, referred to above. Suppose 

1Lang v. Comm., supra; United States v. Good- 
year, 99 F. 2d 523, 21 AFTR 1145 (C. C. A. 9, 
1938); Overton v. Sampson, 138 F. 2d 417, 31 


AFTR 678 (C. C. A. 9, 1943); H. M. Bigelow Es- 
tate, 39 B. T. A. 635, (1939; acq.). 


a husband requires his wife to elect be- 
tween benefits under the will and com- 
munity rights. Rulings under the pre- 
1942 cases held that such a requirement 
and an election made pursuant thereto 
did not result in bringing the wife’s 
community half into the husband’s tax- 
able estate.* Since the Commissioner 
acquiesced in the Morgan Estate case 
and the regulations give no intimation 
of dissatisfaction with that rule, it may 
perhaps be assumed that the Morgan 
Estate case is still law. 


We are not enlightened as to the tax 
consequences to the wife which may 
result from an election. Does she incur 
a gift tax? The situation seems to be 
somewhat analogous to the renunciation 
of benefits under a will, which has been 
held not to be a transfer.* Has she made 
a transfer of her community half with 
possession or enjoyment reserved, sub- 
jecting it to estate tax later? Pending 
further enlightenment, the only safe 
course is to assume that the wife’s com- 
munity half will be subject to estate 
taxes as part of her estate. 


Perhaps a practical method of hand- 
ling such situations where the wife is 
required to elect is to have the hus- 


“Although the cases deal only with the situation 
mentioned, there is no reason why the wife, pre- 
deceasing her husband, cannot require him to elect. 
This would not be true in Nevada or New Mexico, 
where the wife has no testamentary power over 
community property. See de Funiak, Principles of 
Community Property, Section 198. 

%Pacific National Bank (Morgan Estate), 40 
B. T. A. 128 (1939; acq.); Coffman-Dobson Bank & 
Trust Co., 20 B.T.A. 890 (1930). 

‘Brown v. Routzahn, 63 F. 2d 914, 12 AFTR 335 
(C. C. A. 6, 1933), cert. den. 290 U. S. 641. 
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band’s will in such form that the wife’s 
interest is segregated and subject to 
power of appointment, as provided in 
Code Section 812 (e) (1) (F).° This 
should obviate a gift tax, the possibility 
of which is suggested by the provision 
referred to above (under Life Insur- 
ance) whereby the wife is deemed to 
have made a gift of half the amount of 
insurance paid for with community 
funds, passing irrevocably to a third 
person at the’ husband’s death. 


Final Point 


One further point: Although commu- 
nity property is excluded in computing 
the value of the adjusted gross estate for 
the purpose of the 50% limitation, it 
would seem that the decedent’s interest 
in community property may be part of 
the property passing to the surviving 
spouse, to which the marital deduction 
applies. (See Section 81.47a (b) (1) 
(v) of the regulations, which speaks of 
interests bequeathed or devised by or 
inherited from the decedent.) 


To illustrate: Suppose an adjusted 
gross estate consisting of $100,000 in 
separate property. In addition, there is 
a (net) community estate (decedent’s 
one-half interest) of $50,000. Decedent's 
will gives his wife a $50,000 legacy, 
which may be or is actually satisfied 
wholly or partly out of the $50,000 of 
community property. The legacy “passes 
* * * to his surviving spouse.” It is an 
interest “included * * * in the gross 
estate.” Since the legacy does not ex- 
ceed 50% of the value of the adjusted 
gross estate ($100,000), the estate 
should be entitled to the marital deduc- 
tion. It should make no difference that 
the legacy is satisfied out of community 
rather than separate property. 


5Cf. the last sentence of the excerpt quoted above 
from Section 81.47a (f). 


A A A 


Panel on Planning 


On May 5, the District of Columbia 
Chapter of Chartered Life Underwriters 
held a dinner meeting at the Mayflower 
Hotel. The program consisted of a pan- 
el discussion between a life insurance 
underwriter, a certified public account- 
ant, a trust officer and a lawyer, on a 
hypothetical estate plan for an individ- 
ual having an estate of $475,000, with 
a wife and five children, two minors. 


The views of the life insurance under- 
writer were presented by Joseph Marr. 
C. L. U., of the certified public account 
by Merrill Salter, of the trust officer by 
Earl Jonscher, trust officer, American 
Security and Trust Company, of the 
lawyer by Harold A. Kertz. 
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NEWS PARAGRAPHS... 


Cushion for Dividends 


The president of our largest oil com- 
pany recently told stockholders that the 
policy was to maintain “a reasonably 
steady dividend rate,” with a high ratio 
of dividends to earnings in years of 
comparatively low earnings and a lower 
ratio in high-earning years. Heavy capi- 
tal needs in the post-war readjustment 
period made it necessary for many cor- 
porations to retain an unusually high 
percentage of earnings, but other com- 
panies have also recently remarked 
their intention of returning to “a more 
normal relationship” of dividends to 
earnings. 















The variation in both company earn- 
ings and dividend policies is shown by 
The New York Sun tabulation compar- 
ing changes in May dividends with 
those in the two previous years. Last 
month, reductions were made by forty 
companies and increases by twenty, 
compared to three reductions and 
thirty-eight increases a year ago. This 
indicates the desirability of checking 
dividend policy as well as profits. 

The necessity for greater stability of 
income to equity investors is however 
becoming more widely recognized, and 
is one of the purposes of retaining above- 
average net profits. Such evening up of 
dividend payments is not practicable 
for many concerns or types of business, 
but for those with comparative stability 
of sales under adverse general condi- 
tions, this policy provides an offset 
against cyclical declines in net. Erratic 
dividend records, it is seen, are not 
compensated in the market-place by in- 
creased book values, and the increasing 
investment of trust funds in equities of 
sound, conservative companies provides 
an additional reason for efforts by cor- 
porations to stabilize rates of payment. 


A AA 


Retreat from Community 
Property 


With the repeal of Nebraska’s com- 
munity property law (see Legislation 
report in this issue), the retreat of the 
four States which entered this field in 
1947 is now complete. Having adopted 
the community property system primar- 
ily to obtain the Federal income tax ad- 
vantages accorded to married residents 
of the traditional community property 
jurisdictions, and then finding their ob- 
jective achieved through the enactment 
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of the Revenue Act of 1948, extending 
the income-splitting privilege through- 
out the country, these States took the 
first opportunity to excise this wholly 
foreign concept from their property law. 

The first withdrawal from the com- 
munity property arena — that of Penn- 
sylvania — occurred prior to the pas- 
sage of the 1948 Act when in November 
1947 the State Supreme Court held its 
law unconstitutional. Last year, the 
Michigan legislature was in session and, 
promptly after the Federal change was 
made, repealed its statute. Then this past 
April, Oregon and Nebraska joined the 
“deserters.” 

A A A 


A. I. B. Convention 


Well over a thousand delegates attend- 
ed the 47th annual convention of the 
American Institute of Banking in Port- 
land, Ore., during the week of May 30th. 
Under the leadership of President Pierre 
N. Hauser, who is vice president of First 
Wisconsin National Bank in Milwaukee, 
the meeting was considered one of the 
most successful in the long and note- 
worthy history of this educational arm 
of the American Bankers Association. 





H. F. TAYLOR J. KAYE EWART 

The newly elected president is Hart- 
well F. Taylor, assistant vice president 
of The Bank of Virginia, Richmond. 
Mr. Taylor holds the Graduate Certifi- 
cate in both Commercial and Trust 
Banking. Succeeding him as vice presi- 
dent is J. Kaye Ewart, assistant vice 
president in charge of the Business De- 
velopment and Public Relations Depart- 
ment at the National Bank of Washing- 
ton, Tacoma. 

As in the past, the convention con- 
sisted in a large measure of departmental 
conferences. That on Trust Business and 
Investments, presided over by William 
C. Way, trust officer of Central National 
Bank of Cleveland, featured addresses by 
Hugh S. Hauck of St. Louis, Clarence R. 
Chaney of Minneapolis, and R. M. Alton 
of Portland. These are summarized else- 
where in this issue. 


Retail Sales Variance 


Retail sales, as a barometer of man- 
ufacturing demand, are particularly 
pertinent in assaying the types of con- 
sumers goods most affected by the cur- 
rent downturn in business activity. A 
study made by The Cleveland Trust 
Company shows that only in the auto- 
motive stores was there a real increase 
(13%) in the first quarter of this year 
over last. 

Food stores just crossed the line with 
an increase of .1 per cent and filling 
stations came out even. Building mate- 
rial and hardware stores showed the 
sharpest reversal, with a decrease of 
1l per cent, compared to the largest 
increase (28%) in 1948 over 1947. 
Other decreases in the first quarter of 
"49 ranged from 10% for jewelry to 
.1% for drugstores, with a decline of 
2% for restaurants, 6% for home fur- 
nishings and general merchandise, 7% 
for apparel and 8% for other types of 


stores. 
&- a2 & 


288 Out of 300 Have 
Trust Departments 


While only one out of seven of the 
14,579 commercial banks and _ trust 
companies in the United States have 
active trust departments, it is suggestive 
that there are only three of the hundred 
largest banks which do not have either 
a trust department or affiliated fiduci- 
ary company: one bank in Philadelphia 
and two in Detroit. 


In the second hundred largest, only 
two lack trust facilities: one in Pitts- 
burgh and the other at a stockyards in 
Illinois. Of the eight banks among the 
third hundred without trust services or 
affiliates, three are newer banks in Chi- 
cago, two are in Detroit, and one each 


in St. Louis and Salt Lake City. 


The number of non-trust banks among 
the largest institutions is thus declining 
almost to the vanishing point. Latest of 
this number to have established a trust 
department is the National Bank of 
Tulsa last month, following similar ac- 
tion by the Manufacturers National 
Bank of Detroit and Union Bank of 
Commerce in Cleveland last year. Phil- 
adelphia National Bank is the largest 
(20th in volume of deposits as of Dec. 
31, 1948) and the oldest (established 
1803) not providing fiduciary services 
directly or through an affiliate. 
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State Trust Conference Reports 


Alabama 


The Trust Division of the Alabama 
Bankers Association met in Montgomery 
on May 13. Charles F. Zukoski, Jr., vice 
president and trust officer of The First 
National Bank of Birmingham, reported 
on the work done by his Legislative 
Committee during the past year. 


Turner Rice, vice president and trust 
oficer of the First National Bank of 
Mobile, reporting as chairman of a spe- 
cial committee to conduct a will draft- 
ing contest for the students of the vari- 
ous law schools in the state. stated that 
the details of the contest have been 
worked out and it will be held during 
the summer. 


Garet V. Aldridge, trust officer of the 
Merchants National Bank of Mobile, 
presented a history of trust business in 
Alabama, which was undertaken at the 
request of Gilbert T. Stephenson, Di- 
rector of Trust Research of the Gradu- 
ate School of Banking. 


Francis P. Hereford, trust officer of 
the First National Bank of Montgomery, 
delivered an address on “Valuation for 
Estate Tax Purposes of Inactively 
Traded Business Interests.” 


Mr. Rice was elected President of the 
Trust Division for the coming year, suc- 
ceding George K. Kinman, trust officer 
of The First National Bank of Birming- 
ham, and Mr. Hereford was re-elected 
Secretary and Treasurer. 


California 


The Trust Division of the California 
Bankers Association elected C. Nelson 
Hackett, vice president and trust officer 
of The Bank of California, N. A., San 
Francisco, as its new chairman at the 
anual meeting of the association in 
Pasadena on May 23. Mr. Hackett suc- 
ceeds T. B. Williams, vice president and 
trast officer of Security-First National 
Bank of Los Angeles. 


Frank H. Schmidt, executive vice 
president of California Trust Co., was 
thosen vice chairman, and Jackson D. 
Baker, vice president and trust officer 
of San Francisco Bank, was named sec- 
ond vice chairman. 

The session conducted by the Trust 
ivision featured two addresses: “The 
Dynamic Fifties,” by Lionel D. Edie of 
the New York firm bearing his name, 
ind “The Banker and Current Federal 
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Tax Problems,” by Los Angeles attorney 
Dana Latham. 

The major portion of Mr. Latham’s 
paper was devoted to commercial bank- 
ing tax questions, so that time was avail- 
able merely to list a number of trust 
tax problems. Among these, he cited the 
following: 

1. The dangers inherent in abandon- 
ment of the judicial doctrine of stare 
decisis as illustrated by the Church and 
Spiegel cases. 

2. The great number of persons of 
substantial means who have not yet 
availed themselves of the tax saving 
opportunities afforded by the 1948 Rev- 
enue Act. 

3. The possibility that trusts created 
in connection with divorce or separa- 
tion may be taxed as gifts to the wife 
although no gift element was involved. 

4. The income tax perils of trusts 
in which the grantor retains powers. 

5. The question of gift tax liability 
where a will requires the widow to 
elect to take thereunder or the rights 
granted to her by law. 

6. The tax dangers of joint tenancies. 

7. The uncertainties of reciprocal in- 
surance trusts for purchase and sale of 
business interests. 

8. The difficulty of obtaining the 
maximum tax benefit where estate ad- 
ministration expenses may be deducted 
either against the estate tax or current 
income. 

9. The spectre of contemplation of 
death. 


Connecticut 
(see pages 302, 367, 369) 


Delaware 

The newly elected personnel of the 
Delaware Bankers Association Trust 
Committee is as follows: 

Chm.: George E. Dutton, Jr., assist- 
ant trust officer, Equitable Trust Co., 
Wilmington. 

Vice-Chm.: Joseph R. Johnson, assist- 
ant trust officer, Industrial Trust Co., 
Wilmington. 

Sec’y: Ira S. Pruitt, assistant vice 
president, Security Trust. Co., Wilming- 


¢ ton. 


North Carolina 


The annual meeting of the Trust Sec- 
tion, North Carolina Bankers’ Associa- 
tion, was held at Pinehurst on May 2. 


Chairman George D. Vick, trust offi- 
cer of First-Citizens Bank & Trust Co., 
Raleigh, reviewed the work of the Legis- 
lative Committee since the Section’s 
last meeting and summarized the activ- 
ities of the Section’s committees on 
Public Relations and Articles for the 
Tarheel Banker. 

The Section directed its Chairman to 
request the President of the Association 
to continue its joint committee on the 
Trust Commission, and approved the 
holding of a Fall meeting in 1949 at 
Sedgefield. 

The following officers were elected for 
the coming year: 

Chairman: R. A. McPheeters, vice 
president & trust officer, Security Na- 
tional Bank, Greensboro; Ist Vice Pres. 
J. C. Webb, associate trust officer, Dur- 
ham Bank & Trust Co.; 2nd Vice Pres.: 
E. B. Crow, vice president & trust off- 
cer, Branch Banking & Trust Co., Wil- 
son; Sec.-Treas.: J. H. Moye, trust offi- 
cer, Guaranty Bank & Trust Co., Green- 
ville. 


Oklahoma 
The Oklahoma Trust Companies As- 
sociation held its annual meeting at 
Tulsa on May 6, with J. W. Hockman, 
vice president of First National Bank & 
Trust Co., Muskogee, in the chair. The 
history of trust business in the State 
was reviewed by W. D. Boggs, trust 
officer of Liberty National Bank, Okla- 
homa City. The other featured address, 
on the marital deduction in estate 
planning, was delivered by local at- 

torney Roger S. Randolph. 


The election of officers elevated to the 
presidency H. J. Bozarth, vice president 
of City National Bank & Trust Co., 
Oklahoma City. Norman M. Hulings, 
trust officer of First National Bank & 
Trust Co., Tulsa, was advanced to first 
vice president. John H. Miller, assistant 
trust officer, First National Bank & 
Trust Co., Oklahoma City, was ad- 
vanced to 2nd vice president. Kenneth 
Sloan was named assistant secretary, 
and W. D. Boggs historian. Eugene P. 


Gum continues as secretary. 


Oregon 
The Trust Companies Association of 
Oregon met April 21 at Portland. Presi- 
dent L. L. Miller, vice president and 
trust officer of Portland Trust & Sav- 
ings Bank, opened the meeting by pay- 
, (Continued on page 377) 
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OLLARS AT WoRK © 
SECOND NATIONAL BANK PLANT TOURS 


BANK SHOWS STUDENTS INDUSTRY AT WORK 


66 HOSE of us who believe thor- 

oughly in the preservation of the 
American system can do much to per- 
petuate that system by presenting to 


others, and particularly to those whose . 


opinions are not yet formed, the facts 
and figures that have led us to our own 
conclusions.” 


This statement by F. B. Harris, trust 
officer and director of public relations, 
keynotes the philosophy behind the re- 
cent series of plant tours for local high 
school students sponsored by the Sec- 
ond National Bank of New Haven, New 
Haven, Conn. 

Recent surveys in the New Haven 
area had shown that public opinion of 
industry was at a low level. This situa- 
tion, coupled with the bank’s belief that 
increased industrial harmony through 
greater understanding would result in 
increased prosperity for the community 
and business for the bank, prompted 
the Director’s Public Relations Commit- 
tee of the bank to take the initiative in 
developing an informative program. 


The bank’s public relations counsel, 
Walter H. Koehn Jr. of New York, sug- 
gested a series of tours to be called 
“Dollars At Work,” because he felt 
that the lack of knowledge and correct 
information about business and indus- 
try was at the root of the problem high- 
lighted by the surveys. The Committee 
(including President Charles Seymour 
of Yale) felt that for students, these 
“multiple plant tours for a single group 
which would show a good cross section 
of American industry and it’s financial 
operation, together with labor’s side of 
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the picture as expressed by union offi- 
cials, would produce the hoped for re- 
sults.” 

The cooperation of three different 
types of companies was arranged, 
scripts were prepared by Dr. Hans R. 
Fadum, assistant professor of economics 
at Yale, and graduate students at Yale 
were hired as guides. 


The programs were carefully planned, 
and each group, the day before visit- 
ing a plant, received a short mimeo- 
graphed company history which was 
used in the day’s class work. Thus, with 
the background material in mind, stu- 
dents were free to concentrate on the 
economic facts while on the tours. 

Buses were furnished to take the stu- 
dents to the plants and back. Signs 
were put up throughout the plants to 
tell the visitors the number of dollars 
invested by the stockholders in each 


Capital investment stressed by signs in 
A. C. Gilbert Co. plant. 


piece of equipment, and to show the 
total capital investment down to an 
average investment per employee. 


By using ingenious visual aids, a 
high official in each company explained 
the distribution of his company’s in- 
come dollar and told the role that it 
played in the economic life of the com- 
munity. He then introduced a worker 
who explained employee benefits and 
gave labor’s point of view on the con- 
pany. 


Mr. Harris said, “We attempted to 
show how well the American system 
works, but no comparison was made 
with other systems. Only demonstrable 
facts which could be clearly brought 
home were used. For instance, there 
was no discussion of whether taxes were 
too high or wages too low; the students 
were simply told what they were.” 


The program has been heartily en- 
dorsed by the New Haven Superintend- 
ent of Schools and has been made a 
part of the regular curriculum of the 
Commercial High rather than an extra 
curricular activity. It is felt that practi- 
cal economics in the field explained on 
the tours has far greater impact on the 
students’ flexible minds than an ordi- 
nary classroom course. 


Although it is still early to judge re- 
sults (only three hundred students have 
taken the ‘tours so far), the indications 
are that the participants were extremely 
interested and learned a lot. The school 
authorities report that the students re 
tain an amazing amount of the informa 
tion that was given them. One boy told 
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Distribution of Sealtest sales dollar graphically explained. 


his economic teacher that the tours 
taught him more economics than he had 
learned all term in the classroom. 


The bank has informed the lecal 
Manufacturers Association that there is 
room for five more companies to parti- 
cipate, and that the program will be 
continued in the fall when school recon- 
venes. The Association’s response was 
gratifying: “No one can know or tell 
the far reaching influence of a program 
of this kind, but it is certainly another 
step toward real and lasting under- 
standing of the value of industry and 
business to the community . . . . Our 
members are unanimous in their de- 
sire to cooperate .... in any way pos- 
sible.” 


Cost of Program Small 


The cash outlay is relatively small for 
a program offering the potentialities of 
this one. The cost to Second National, 
including guides, script, transportation, 
étc.. was about $2,000. Careful plan- 
ning and preparation of a complete 
package for the industrial firms invited 
to participate minimized the effort re- 
quired of them, and made the program 
more attractive as an addition to their 
own public relations program. | 


Second National feels this type of 
public relations work can be done by 
almost any bank in its community, and 
can have a heavy impact on the opin- 
ions of the younger generations. Presi- 
dent Louis Hemingway feels that, “The 
inauguration of similar programs in 
other parts of the country can make a 
lasting impression on the American 
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people as a whole, particularly those 
who will soon become voters.” 


A folder describing the program in 
detail has been prepared by the bank 
and is offered to any bank interested 


in a like project in its own community. 
A A A 
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Security Not an End 


Life insurance itself would be do- 
ing this country a disservice if it 
presented security, even the security it 
provides, as a goal, the attainment of 
which would insulate the individual 
from the world. With life insurance, as 
with every medium of security, the per- 
sonal and family security it provides 
must be used as a means of providing 
peace of mind to release the dynamic 
energies of the people, urge individuals 
on to creative efforts and continued 
progress. 

There is a present tendency to think 
in terms of security as an end goal, due 
in large part to the fears initiated dur- 
ing the depression of the *30s and re- 
vived, perhaps in even greater degree, in 
the current period of world-wide crisis 
and uncertainty. There is no such thing 
as complete security. We must accept 
some element of risk in life and the 
limits of security which we choose must 
be at such a level that American indi- 
vidual initiative and enterprise will not 
suffer. Think of the things we now en- 
joy that we might not have had, if we 
had ‘frozen’ our progress three genera- 
tions ago.—Ho.cear J. JOHNSON, presi- 
dent Institute of Life Insurance, before 
Charlotte Assn. of Life Underwriters. 
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Readjustment or Depression? 


SYMPOSIUM OF VIEWS OF ECONOMIC LEADERS 


FTER several years of becoming ac- 
i daahed to advancing figures and 
indices of production, sales and income, 
the recent declines have generated a 
widespread discussion as to the possible 
and probable depth and duration of 
such downward trends in business. 


Although it was generally recognized 
that a shaking-down from the post-war 
“catching up” period was bound to 
come, and in fact would be healthier 
than even a creeping inflation, the pre- 
ponderance of minus signs in compari- 
son with previous quarters or the previ- 
ous year have resulted in much loose 
talk about depression prospects, unem- 
ployment and government spending to 
“compensate” for lower business activ- 
ity. 

This tendency to draw conclusions 
from comparisons with an abnormal pe- 
riod such as that of war or post-war 
peaks is misleading, New and major 
factors have also developed which modi- 
fy the picture. Since the primary ques- 
tion in the minds of most businessmen 
today is that of whether the current 
declines betoken a natural and salubri- 
ous readjustment, or may generate a 
more pronounced recession, the follow- 
ing comments of experienced observors 
have been brought together from 
speeches or re- 
ports made during 
the last few weeks. 


C. S. Young, 
president of the 
Federal Reserve 
Bank of Chicago 
concludes: “If we 
are entering a pe- 
riod of disinfla- 
tion, recession, or 
depression, it will 
be the best fi- 
nanced of any 
like period in our 
economic history. 
We are exceeding- 
ly well-heeled, and 
I mean we ‘the 
people, we, the 
‘banking system,’ 
and we, ‘American 
industry.’ ” 
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He points out that from the money 
and credit point of view, the causes 
which in the past have produced reces- 
sions and spiralling are not potent to- 
day, and the country’s position is very 
liquid: “Even by 1933, after four years 
of liquidation, bank loans were 52% of 
deposits. Contrast that with the end of 
1948, when loans were only 30% of 
deposits. Individuals had $50 billion in 
demand deposits, $56 billion in savings 
accounts, and $70 billion in government 
securities. If you want-to go the limit 
and add cash value of life insurance 
and such items, the total liquid means 
of the American people would not be far 
short of $300 billions.” 


Fairless Optimistic on Future 


Benjamin F. Fairless, president of 
United States Steel Corp. expressing a 
belief that American industry is on the 
threshold of a future that will complete- 
ly overshadow the present, says: 


“America’s plants are the best 
equipped in the world, America’s work- 
ers excel in skill. America’s operation 
supervisors, engineers, research tech- 
nologists, merchandising experts and 
business executives are of top quality. 
America, above all, is dynamic. It has 
the will to accomplish. These are great 
assets and are bound to make themselves 


DOW-JONES INDUSTRIAL AVERAGE 


ANNUAL PRICE RANGE, 1925-1948 
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Performance of industrial stock prices and yields since 1925. 


felt. Short-term developments may for 
a time confuse us, as they confused An. 
drew Carnegie sixty years ago, but | 
am confident that marked progress lies 
ahead for our nation.” 


Harvard economist Sumner Slichter 
says that the contraction of busines 
will not be long or deep, and that “de. 
spite the present readjustment, the na 
tion’s economy is in a remarkably strong 
position. Debts are low in relation to in- 
comes; the rate of spending is low in 
relation to holdings of cash and demand 
deposits; inventories are low in relation 
to sales; only limited progress has been 
made in catching up on the accumulated 
demand for housing.” 


President Charles E. Wilson of Gener. 
al Electric predicted that business activ- 
ity would return to 1948 levels by the 
end of 1951. Listing three reasons why 
he did not expect production to decline 
more than 15%, he notes the “absence 
of great speculative excesses in inventor- 
ies and the stock market which accon- 
panied the setbacks of 1920, 1929 and 
1937. 


Secondly, a “piecemeal” readjustment 
in the form of curtailed production, re- 
duced prices and inventory control is 
already well along in some industries. 
The third factor cited was increasing 
governmental ex: 
penditures for se- 
curity and _ con- 
struction, the farm: 
price support pro- 
gram, and the an- 
ticipated Federal 
deficit. 


“Such a decline 
as the one out 
lined can be bene- 
ficial medicine for 
industry, forcing 
it to get more effi- 
cient production, 
lower its prices 
and sell aggressive: 
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Secretary of 
Commerce Charles 
Sawyer stated 
“that by any nor 
mal standard his- 
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toric comparison our situation is good. 
We have come down from the dizzy 
heights of inflationary pressures, we 
have met the demand for goods which 
a year ago were in critically short sup- 
ply—we are, in short, on a lower level, 
hut we are not in the valley. Whether. we 
shall maintain our economy at present 
levels will depend as much upon psy- 
chological factors as upon material 
factors. 
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“The very blessing and chief virtue 
of our free enterprise system is that 
some things are left to initiative and to 
chance. Occasionally, the initiative will 
be based upon misjudgment, and no 
game of chance produces a winner 
every time. No one should fail to reco- 
gnize that when an American business- 
man does go into a new business, or 
risks his money, he is entitled to fair 
play and whatever support the govern- 
ment within its proper sphere can give.” 

Howard C. Sheperd, president of the 
National City Bank of New York, sees 
little reason for complaint in the cur- 
rent business downturn and feels that 
stabilization is likely to be acheived at 
fairly high levels. “The general welfare 
is not going to be hurt, but helped, by 
a return of competition which will make 
people work harder. For the result will 
be that goods will be turned out better 
and cheaper, and that is the way this 
country has grown.” 
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Savings Support Buying Power 





Among the reasons cited for expect- 
ing stabilization at high levels are 
the caution that has ruled in bank- 
ing and finance, in the speculative se- 
curity markets, and generally in inven- 
tory policy. People have huge savings, 
including $52 billions of redeemable 
U. S. Savings Bonds, which support 
their current buying power. Their finan- 
cial position is strong. Farmers, for ex- 
ample, have the lowest ratios of debt to 
assets in their history. There is no strain 
in the money position, nothing like the 
6 and 7% rediscount rates of 1920. 
There is also an unshrinking segment 
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bene: | Of demand represented by government 
ne for | ¢Xpenditures for construction, defense, 
sreing | ECA, and other purposes. Finally, in- 
e efic | °Ome payments are supported by unem- 
ction, | Ployment compensation and farm price 
prices § SUpports.. 
ssive f Joseph L. Snider, Professor of Busi- 
ness Economics, Harvard Graduate 
of § School of Business, feels that there will 
harles § be further deterioration in the present 
ated conomic situation but that “there are 
- nor: § SeVeral strong supports in the current 
| his @ Situation which suggest that we are not 








on the brink of one of our severe de- 
pressions. 


(1) The large block of government 
spending will not be reduced. This large 
amount of stable spending is an import- 
ant support in the face of declining 
private business. 


(2) Moreover, government spending 
may increase in 1949 by several billion 
dollars. 


(3) The government can and will 
take strong measures if necessary and 
the people of the country will support 
the government in such action. 


(4) The agricultural price support 
program can be expected to be a strong 
support to the price level even though 
it may not be fully effective. 





(5) There is a plentiful supply of 
potential credit at moderate rates. 


(6) The money supply of the country 
is not likely to shrink sharply, as it 
did in 1920-1921. This time the money 
supply was built up largely on the 
basis of the issuance of government 
bonds—which will not be wiped out— 
whereas in 1920 the money supply had 
been built up to a considerable extent 
through the expansion of bank loans— 
which were called in large volume after 
business turned down. 


(7) The strong condition of the 
banks of the country and the support 
afforded by the Federal Deposit Insur- 
ance Corp. constitute a noteworthy sup- 
porting factor. 


FARM MORTGAGE DEBT OWNERSHIP 


1948 


INDIVIDUALS 
AND OTHERS 


1940 1948 


FEDERAL 
AGENCIES 


SOURCE: U. S. Dept. of Agriculture 


1940 


The big reduction made by farmers 
in their aggregate mortgage debt from 
prewar levels has been accompanied by 
a marked shift in the ownership of this 
debt among principal lending groups. 

The major change has been a de- 
cline of more than three-fifths in the 
amount of farm mortgages held by 
Federal lending agencies from their peak 
in the mid °30s to the present, with 
a corresponding increase in the im- 
portance of individuals and other pri- 
vate lenders in this field, according to 
figures compiled by the U. S. Depart- 
ment of Agriculture. 


As a result, the group classified as 
“Individuals and Others” (predomi- 


Estimated Holdings of Principal 
Lending Agencies, in Millions 
(Jan. 1, 1940 and July 1, 1948) 


1940 1948 


LIFE INSURANCE COMMERCIAL 
COMPANIES BANKS 


PREPARED BY INSTITUTE OF LIFE INSURANCE 


1940 1948 





nantly individual lenders) has resumed 
its role as the leading holder of farm 
mortgages. Federal lending agencies are 
in second place. Life insurance compan- 
ies are third, and commercial banks 
are fourth. 


The only group of lenders to show 
any significant increase in farm mort- 
gage debt holdings in the last few years 
are commercial banks. Their aggregate 
holdings in the middle of last year were 
$857 millions, up nearly 100 per cent 
in four years and 60 per cent above 
the end of 1939. Currently commercial 
banks hold i7 per cent of the total 
farm mortgage debt as against 8 per 
cent at the beginning of 1940. 
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Murray Shields, vice president and 
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stock of this Corporation has been lowering costs and improving the qual- ent decline, compared with earlier sim. § Bar 
oe ee one - a al ~ ity of products, widening markets and ilar movements since the end of the war § like 
husiness June 8, 1949. providing the basis for continued heavy is more general and persistent and | for 
MORSE G. DIAL investment in plant and equipment. “there is little reason to think that the § dro 
Secretary py sana We shall have a severe or prolonged decline has run its course. The fact § met 
depression only if the government re- seems to be that neither the government § ma! 
nor the labor movement has any confi. § kep 
dence in the strong forces of recovery § the 
inherent in the American system. They § sol\ 
are likely, by their policies, to hinder § wa) 
and not assist these forces. By this be. § tior 
havior they may easily make things § to ' 
worse than they need be.” ges 
Edwin B. George, Economist for Dun § i" 
& Bradstreet, stated that the nation has — 25 
THE ADMINISTRATION of an “little reason to fear any important § the 
; "or . setback” in general business activity I 
investment portfolio is a task which this year. He said that there may be § nar 
; ; d continuing adjustments, but that “when § out 
calls for on judgment —— the always volatile prices of raw mate- § rec 
stant attention to both markets and rials go down in response to rising sup § ing 


plies, it’s not depression. Millions of new 


securities. Our long familiarity with the and unseasoned firms have come into as 


requirements of conservative investors GN des 

oie p dey 

and our broad facilities qualify us to Shiternational re 
2 

Yeui9 ee 


provide any aspect of this comprehen- 


Mining and Manufacturing 


sive service which may be required. Phosphate @ Potash @ Fertilizer @ Chemicals 


Many of our clients have found this * 
Dividends were declared by the 


Board of Directors on 
May 26, 1949, as follows: 


type of service substantially helpful, 


and it is equally available to others. 


4% Cumulative Preferred Stock 
29th Consecutive Regular 
Quarterly Dividend of One Dollar 
($1.00) per share. 


$5.00 Par Value Common Stock 
Regular Quarterly Dividend of 
Fifty Cents (50c) per share. 


R. W. Pressprich & Co. 


201 Devonshire Street 
BOSTON 10 


Members New York Stock Exchange 
GOVERNMENT, MUNICIPAL, RAILROAD, 


68 William Street 


NEW YORK 5 Both dividends are payable June 30, 1949, 


to stockholders of record at the close of 
business June 17, 1949. 


Checks will be mailed by the 
Bankers Trust Company of New York. 


PUBLIC UTILITY, INDUSTRIAL BONDS 
AND INVESTMENT STOCKS 


Robert P. Resch 
Vice President and Treasuret 


* 


INTERNATIONAL MINERALS 
& CHEMICAL CORPORATION 
General Offices: 20 North Wacker Drive, Chicago 6 
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business since 1945, and many of them 
are unfit. When the failure records rise, 
it's not depression. Unemployment has 
been ridiculously low, and when the 
strain eases and that figure goes up to 
4,000,000, it’s not depression; indeed, 
it’s virtually full employment.” 










Dr. Raymond Rogers, Professor of 
Banking at New York University was 
likewise optimistic: “We are not headed 
for a business crack-up. Prices will 
drop, but physical volume and employ- 
ment will hold up remarkably well if 
manufactured product prices are not 
kept on stilts by artificial means. If 
the problems of the readjustment are 
solved by industry in the old-fashioned 
way of hard work, ingenuity, imagina- 
tion and lower costs, we have nothing 
to worry about. As for banking, I sug- 
gest that you keep one eye on Wash- 
ington, the other eye on business, and, 
as the popular song advises, just “do 
the things which come nacherly.” 


Dr. Marcus Nadler, Professor of Fi- 
nance at New York University, pointed 
out that the forces of inflation are now 
receding and that the nation is return- 
ing to a more normal pattern of busi- 
ness. Describing the present situation 
as a ‘rolling readjustment.’ he said: 
“‘Readjustment’ is a better word to 
describe the situation than deflation or 
depression. By readjustment is meant 
the conversion of a sellers’ into a buy- 
ers market, which is usually accompan- 
































CELANESE 


CORPORATION OF AMERICA 
180 Madison Avenue, New York 16, N. Y. 









HE Board of Directors has this day 
declared the following dividends: 













FIRST PREFERRED STOCK 
$4.75 SERIES 


The regular quarterly dividend for 
the current quarter of $1.1834 per 
share, payable July 1, 1949 to 
holders of record at the close of busi- 


ness June 17, 1949. 


7% SECOND PREFERRED STOCK 


The regular quarterly dividend for 
the current quarter of $1.75 per share, 
payable July 1, 1949 to holders of 
record at the close of business June 
17, 1949. 

COMMON STOCK 


60 cents per share, payable June 30, 
1949 to holders of record at the close 
of business June 17, 1949. 


R. O. GILBERT 
Secretary 























June 7, 1949 


June 1949 

















ied by an increase in competition, a de- 
cline in prices and profits, and an in- 
crease in unemployment. The readjust- 
ment is wholesome, and while painful 
to many, is probably one of the best 
things that could have happened. 


W. W. Townsend, economist and part- 
ner in Townsend—Skinner and Co., 
claims that there is no evidence yet of 
a depression: “No one ever heard of a 
depression which everyone expected, as 
any danger clearly anticipated is about 
three quarters averted. Today, there is 
no excess of optimism, no undermarg- 
ined positions in the security markets, 
no speculation in commodities, no un- 
warranted inventory expansion and any 
depression that may overtake us will be 
largely emotional and probably of very 
short duration. A recession is a return 
from an abnormally high level of activ- 
ity to a normal level of activity and is 
healthy. A depression is a retreat from 
a normal level of activity to a sub-nor- 
mal level of activity and is unhealthy.” 



















10 East 45TH STREET 


To assist Trust Officers, Fiduciaries, Lawyers, and Directors 
of Institutions in selecting Mutual Funds we maintain a 
policy of impartial recommendations based solely on your 
needs. We will provide you with up-to-date information re- 
garding the leading Mutual Funds. In addition, we will 
prepare programs of carefully selected Funds to meet 
specific investment objectives. 

Our mail service can assist you wherever you are located. 
You can receive a sample Mutual Fund program by writing 
on your letterhead to the Manager, Mutual Funds Depart- 
ment, describing your investment objective. 


MUTUAL FUNDS DEPARTMENT 
Recommendations based solely on your needs 


KIDDER, PEABODY ®& CO. 


Members New York Stock Exchange 


National Bank Income 


A comparison of the earnings and 
expenses of the 4,997 national banks 
for the years 1947 and 1948 shows a 
$4,320,000 increase in trust department 
earnings. In 1948, trust earnings rose to 
$59.4 million over $55.1 million in 1947 
while total earning of the banks rose 
by $175.6 million. The increase in over- 
all earnings was accompanied by a rise 
in operating expenses of $103.2 million. 


78th Consecutive 


Quarterly Dividend 


This dividend of 20c per share 
from ordinary net income is pay- 
able June 30, 1949, to stock- 
holders of record, June 15, 1949. 


WALTER L. MORGAN 
President 


Philadelphia 
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New York 17, N. Y. 



























Pensions Need Explaining 


J. HANDLY WRIGHT 


Assistant to the President, Monsanto Chemical Co., St. Louis* 


URING the period of expanding 

economy, since 1935, wages for all 
manufacturing industry went up on a 
national basis from 55 cents a $1.40, or 
nearly 150 per cent, and unions have 
been inclined to greet any new sugges- 
tion of employe benefit with the state- 
ment “put it in the pay envelope.” 

But now we’ve reached the bottom of 
the barrel as far as money is concerned. 
The big hourly increases of the past 13 
or 14 years are just not any longer in 
sight. We had to reach an end some- 
time, and we are about there now. 


The unions know this, too, and the 
emphasis now is tending toward the so- 
called fringe issues of the past, such as 
pensions, sick leave and other forms of 
security. 


Without the $ Sign 


This new development in union think- 
ing offers us the best chance we have 
ever had to interpret industry to our 
employes without a direct dollar sign 
on it. It gives us a new standard to be 
judged by instead of just how much 


money we pay out in hourly rates. 


Forty-seven per cent of the hourly 
employes in American manufacturing 
industry are already covered by some 
form of employer-endowed pension plan, 
but it is doubtful if very many of the 
employes either understand or appreci- 
ate the pension plan, and it is almost a 
dead certainty that not one per cent of 
them understands the economics in- 
volved. 


For instance, one of the chief em- 
ploye complaints about the pension 
plans of nearly all companies is that 
the pension doesn’t become effective 
until age 65 and that the employe isn’t 
included as a member of the pension 
plan until he reaches age 30. The reason 
for that is apparent to anyone who 
studies the question. Any pension plan 
is merely an actuarially based insurance 
endowment. The actuaries tell us the life 
expectancy of a man at age 65 is about 
14 years. To keep these contributions 
from becoming too onerous, they are 
spread over 35 years, or from ages 30 


*From address before Chicago Chapter, Public 
Relations Society of America. 
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to 65. But try to explain that to a union 
committee, and see how far you will get. 


There is a real challenge to manage- 
ment to sell the pension plan to its em- 
ployes and to see that the company is 
well regarded rather than misunderstood 
and disliked for its contributions. The 
average employe merely thinks it is 
the stinginess of the company that keeps 
him from getting a more liberal pension. 


The public doesn’t understand this 
pension question either. You can look 
for some real public relations headaches 
in the next year or two if labor con- 
tract negotiations hinge around a pen- 
sion squabble, because the public’s 
sympathy will be against you on that 
question. Public opinion was, by and 
large, with Mr. Lewis when he wrung 
the actuarally unsound pension conces- 
sion of $100 a month from the coal 
operators. Most people I talked to took 
the position that the miners were entitled 
to a pension and they weren't inclined 
to argue over the details of the plan. 


What They Want 


What are some of the specific things 
the unions want in the field of pensions? 
We have contracts with seventeen differ- 
ent unions in my company and our ex- 
perience may offer a cross section of the 
general picture. 


First, they want a pension plan com- 
pletely paid for by the employer. Their 
position is that they will lower. their 
next wage demand by a certain number 
of cents an hour and the company will 
match this alleged contribution by the 
employe with an equal amount to buy a 
jointly financed pension program. No- 
tice they don’t want it deducted from 
the pay envelope. 

Secondly, they want the program 
vested and funded so that the money is 
theirs and the company can’t touch it. 
They want to be able to draw out their 
contributions plus the company’s con- 
tributions in case they leave the com- 
pany’s employ. 

Third, they are apt to want the plan 
based on number of years service rather 
than age limit, like the army and navy 
pensions, and this is going to be a 
tough one to answer. The union’s point 


is that if a man comes to work at 17 and 
works until he is 52, he is just as much 
entitled to a full pension as the man 
who starts at 30 and works until he is 
65. 

Answer, Please 


Fourth, they want the plan to be oper. 
ative in full the moment they retire, re- 
gardless of how many years service they 
have. Thus, if you put in a new pension 
plan, they are unwilling to recognize 
the fact that the plan really has to have 
35 years of experience before it will 
operate at the maximum for everybody. 
If they are 64 years and 11 months old 
when your plan becomes operative and 
they retire a month later, they don't 
realize that they have really had only 
one month’s service under the plan. 
They want it retroactive. 


And probably most important of all, 
they want the payments under the pen- 
sion plan to be pretty close to what they 
were receiving at time of retirement. 
Many pension plans promise a fixed per 
cent of average earnings over a 30 or 
35 year period. The employe forgets the 
word ‘average’ and thinks he is going 
to continue to receive 50 per cent or 
more of his last pay. 


Since we are now entering an era 
where wage increases alone can no long- 
er serve as an entire industrial relations 
program, maybe we will be forced to 
give more thought and time to other 
means of winning the respect and loy- 
alty of our workers. In that case, the 
result will be all to the good. 


There is certainly nothing mysterious 
or difficult about getting ourselves 
across to our employes. Any intelligent 
and sincere program of good industrial 
relations which contemplates treating 
our employes fairly will do the trick. 


A a & 


EMPLOYEE BENEFITS 
REPORTED 


S costs of employee benefits, in ad- 
dition to wage and salary payments, 
continue to mount toward an impressive 
percentage as well as total of dollars 
paid out by corporations, annual re: 
ports are beginning to show these pay: 
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EMPLOYEES, PAYROLLS, PENSION & INSURANCE BENEFITS — 


"INDICATES AVERAGE ANNUAL WAGE PER EMPLOYEE 


ments separately. The trend is graphic- 
ally illustrated in the accompanying 
chart for Columbia Gas System. 

The data given range in the various 
reports from a single over-all figure to a 
comparative two-year breakdown by 
number and amount. The size of these 
so-called ‘fringe’ benefits is indicated by 
the report of Phillips Petroleum Co. that 
the company’s share of the cost, in 1948, 
was 7.9% of total payroll, or an aver- 
age of $330 per employee. 

Some of companies which give a 
breakdown by type of benefit are Deere 
& Co., General Foods and Bell Tele- 
phone Co. of Canada. The former does 
not relate the amounts to payroll but, 
like General Foods, gives comparisons 
with the previous year. The Bell Tele- 
phone Co. also shows the number of 
cases as follows: 


Cases and Payments — 1948 
No. of Amount 
Cases 
Pensions: Service - 926 $ 679,386 
(Paid from pension trust fund) 
Disability _. 135 55,647 
Accident _ 685 40,632 
Sickness _... 3353 557,318 
Death : 177 112,928 


Benefits: 


Total —_______.___.. 5276 - $1,445,911 


Two particularly interesting reports 
on Pension payments are those of 
United States Steel Corp. and Canadian 
Pacific Railway. U. S. Steel granted pen- 
sions to 1,371 employees retiring dur- 
ing the year; there were 15,422 pen- 
sions in force at the year-end, with provi- 
sion of $4,291,150 under contributory 
part of plan (compared to $3,227,837 
in 1947) and $5,900,698 under non- 
contributory part (compared to $7,174,- 
442 in 1947.) 

The analysis of pensioners by age 
groups, shown in the annual reports 
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of Canadian Pacific, indicates the length 
of time that retired employees stay on 
the rolls. The total of 9,636 at the end 
of 1948 were in the following age 
groups: 

Under 60 _.............. 489 

60 a 

65 OP hderacemcciieed 

70 DP dicienitnlbhas 

80 85 

Over 

Comparison with 1947 shows that 
while the total number of pensioners 
increased by 700 during 1948 (after re- 
duction of 524 due to death or other 
causes), the number of those in the 
“over 70” brackets increased by 885. 
Cost of pensions was reported as $8.- 
580,464, compared to $7,887,000 in 
1947. , 
A A A 
Community Trusts at Peak 


The resources of 60 community trusts 
in the United States and Canada rose to 
$91,401,968 at the close of 1948 com- 
pared with $81,362,269 a year earlier, 
according to a review published by the 
New York Community Trust. Philan- 
thropic grants made by the same or- 
ganizations were $3,361,521 last year, 
$2,250,169 in 1947. In totals of both re- 
sources and appropriations, 1948 figures 
were the highest these composite char- 
itable trusts have shown and in each 
category the increase for the year is the 
largest recorded. 


Reported holdings of the largest com- 
munity foundations at December 31 
were: New York Community Trust, 
$18,201,629; Chicago Community Trust, 
$13,308,000; Cleveland Foundation, 
$11,094,406; Boston Permanent Charity 
Fund, $8,563,382; Los Angeles, $7,312,- 
002. 


THE IMPORTANT 
BALANCE SHEET 
FOOT-NOTE: 


“Our ‘Replacement 
Reserve’ established by 
American Appraisal 
Service shows that 
plant values exceed 
book values by $ 
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Personal 
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SUMMIT TRUST COMPANY 
SUMMIT, NEW JERSEY 


ESTABLISHED 1891 


Member Federal Deposit 
Insurance Corp. 
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ESTATE ANALYSIS 


ACTION 


INSURING BUSINESS CONTINUITY 


HE trust department of any bank- 
ing institution can make a signifi- 
cant contribution to the earnings of the 
commercial department, and vice versa, 
by a simple and practical adjustment in 
their practices. Admitting to some naive- 
ness and to the fact that my terminology 
may be slightly at fault, the commercial 
department has for sale a certain com- 
modity called credit. It is from the sale 
of such credit that it derives a substan- 
tial portion of its earnings. As I under- 
stand it, the continuity of an account 
is an important criterion in measuring 
its value. 
It is also my understanding that when 
a line of credit, in the form of a loan, 
is granted to a business enterprise, the 
lending institution does everything that 
it legitimately can to assist the borrow- 
ing company in expanding its business 
so that such credit outlet can be aug- 
mented, On the other hand, a discontin- 
uance of this account represents a loss 
of income. 


One Sure Thing 


It seems somewhat inconsistent, there- 
fore, to seek outlets for credit and to 
augment the use thereof without giv- 
ing consideration to one sure factor 
that will impair its continuity, namely 
the death of the individual or individ- 
uals around whom the credit structure 
has been built. 


At this point, the commercial banker 
may say, as the chairman of a credit 
committee once said to me in this con- 
nection, “We protect ourselves with 
what we consider adequate collateral or 
with life insurance on the key man.” So 
far as the principal of the loan is con- 
cerned, this is no doubt true, but not- 
withstanding the care that is exercised 
in protecting such principal, its produc- 
tivity is still at risk. Granted that the 
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HEMAN T. POWERS 


Powers System of Estate Analysis, Cleveland 


principal is kept intact, another place 
must be found to put it to work and, 
until then, no income is received. 


Recognizing that lack of an adequate 
second or third line of personnel mili- 
tates against a satisfactory credit rela- 
tionship, it is not unusual, I am told, 
for the banking institution to advocate 
and assist in the employment of capable 
managerial timber to be groomed to as- 
sume the responsibility of management 
upon the death of the keyman. Sound 
as this practice may be, elements may 
be present in the estate of such key man 
that will completely nullify it. 


Insurance not Enough 


I recall, for example, a case where 
a bank had recommended that the bor- 
rowing corporation take out insurance 
on the life of the key man in an amount 
sufficient to cover the loan, and addi- 
tional insurance to fund the estimated 
inheritance and estate taxes, in order to 
obviate the necessity of selling or liquid- 
ating the business. 


The bank had overlooked the fact that 
the will of this individual left his entire 
estate, including the majority of the 
voting stock of his corporation, outright 
to his wife. When the bank officer was 
asked whether or not his institution 
would deem it sound to continue the 
company’s line of credit when its poli- 
cies could be dictated by an inexperi- 
enced woman, he replied, with a startled 
look on his face, “of course not.” 


It is not unusual for the institution 
to assume that, the key man having 
created a life insurance trust with au- 
thority to loan money to or buy prop- 
erty from his estate, the liquidation of 
the business can be avoided and that 
its operations will be under the super- 
vision of the trust department. In some 
instances this may be true. In others, 


the trust department may, at the time 
of the trustor’s death, deem the invest- 
ment of the new trust fund an imprudent 
one under the terms of the instrument. 


Estate Analysis Necessary 


Neither of these points is necessarily 
representative. They are merely two of 
a wide variety of factors which may 
be present in the estate situation of 
every individual around whom _ the 
credit structure of a corporation is built 
and which, either singly or in combina- 
tion with each other, may make the con- 
tinuance of a credit line unwise and. 
by such token, extinguish one source of 
the institution’s income. In the light of 
this, common sense would dictate that 
they be uncovered and eliminated during 
the lifetime of such individual and be- 
fore they crystallize into an unfavorable 
situation. 


I have the temerity, therefore, to sug- 
gest that both the trust and commercial 
departments can make an even greater 
contribution to the earnings of the in- 
stitution and at the same time the com- 
mercial department can become a more 
potent source of new trust business, if 
the commercial department were to 
adopt the practice of advocating, if not 
requiring as a condition to a business 
loan, that the key man’s estate be ana- 
lyzed for the two-fold purpose of de- 
termining the factors that might destroy 
the continuity of the credit relationship, 
and giving the estate greater utility to 
his dependents by planning to eliminate 
them. 


Now is the acceptable time for many 
banking institutions to correct a situa- 
tion which is closely akin to not letting 
the right hand know what the left does, 
and to avail themselves of the advan- 
tages which must necessarily accrue 
from institutional ambidexterity. 
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have you 
SOLVED 
your company’s 


Pension Problems? 





The FIDELITY UNIFORM PENSION PLAN can be most 
helpful. It embodies features which have been found 
common to many “custom-made” plans. Yet it is 
simple, economical, flexible . . . so flexible that it 
will easily fit the requirements of nine out of ten 


companies. 


Back of this Plan lies the experience gained in acting 
as trustee of pension funds for many companies, large 
and small. Back of it, too, lies 82 years of successful 
trust management. 


Our booklet describing the plan will be mailed on 
request. 


FIDELITY-PHILADELPHIA 


TRUST COMPANY 
Capital Funds over $25,000,000 
Broad and Walnut Streets 


Philadelphia 9 














Winning Estate Plans 


EATURE of the March 31st meet- 

ing of the Philadelphia Life Insur- 
ance and Trust Council was a panel on 
estate planning, with Robert E. Mac- 
Dougall of Girard Trust Co. as modera- 
tor. Three of the questions submitted by 
members were awarded prizes and were 
published in April T.&E. Through the 
courtesy of The Broadcast, official organ 
of the local underwriters association, 
the answers are now available, as sum- 
marized below. 


First Prize: 


What is the best way to arrange in- 
surance purchased on a wife’s life to 
guarantee the children the net estate 
tax savings possible as a result of the 
passage of the 1948 Act? 


(a) Who should apply for it? 

(b) Who should own it? 

(c) Who should pay the premium? 
(d) Who should be the beneficiary? 


By Frank C, TRIMBLE 
Provident Trust Co. 


Answer: 


Let’s take a typical case of a husband 
and wife with two children who can 
be either minors or not. The husband 
owns the entire estate of $500,000. He 
dies first, half of his estate goes tax 
free to his wife on account of the mari- 
tal deduction. What’s left at her death 
is subject to extremely high tax and 
administration charges, with the result 
the children get what is left after the 
estate has undergone two sets of estate 
transfers. 

I recommend the father give each 
child during his lifetime at least $3,000 
a year and let them buy and own in- 
surance on the mother’s life, so that at 
her death, they will have a substantial 
inheritance instead of “what’s left over.” 


The father should apply for the in- 
surance, the children should own it, 
pay the premiums and be the benefici- 
aries. The father could direct his execu- 
tor, which could well be a trust com- 
pany, to pay up the remaining premiums 
on his death, since a limited payment 
policy is best for this purpose. 

This plan takes care of the children’s 
future well-being while at the same time 
it reduces the father’s net taxable estate 
to the extent of the gifts made during 
his lifetime. 
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If the wife dies first, the insurance on 
her life, even though it is owned by the 
children, will considerably strengthen 
the family financial picture despite the 
loss they suffer by not being able to 
take advantage of the provisions of the 
1948 Act. 

Some people advocate borrowing the 
money to make this plan effective, the 
interest being a deductible item. It is 
also done on a discounted basis. 

Others even anticipate and borrow on 
the amount of the annual increase in 
cash values of existing insurance on 
the theory these are property values of 
a non-productive nature and this is a 
way to make it actively productive. 

By Daniet E. DEAN 
Equitable Life Assurance 


Second Prize: 


Are there any real problems involved 
for the man with an estate of $500,000 
who feels he is all set because he has 
left everything to his wife to do with 
as she pleases? There are children in 
the picture. 

By Wiiuiam B. HoLmMes 
Northwestern Mutual Life 


Answer: 


Such people are “all set’’ for unneces- 
sary losses because of inadequate plan- 
ning. Our job is to find out what this 
man’s problems are and solve them to 
his satisfaction. To do this, we must 
have complete information on four pri- 
mary factors,—that is, his assets, his 
family situation, his tax picture and 
his objectives. 

We would discuss with him the pos- 
sibility of re-marriage, particularly if 
his wife were young, her business and 
financial ability, and whether she 
might be easily influenced by well mean- 
ing but inexperienced friends or rela- 
tives. We would point out the possi- 
bility of her becoming incompetent or 
dying during the children’s minority. 

He should understand that he has ob- 
tained the marital deduction, but has 
lost the second tax on one-half of his 
estate by leaving everything to his wife. 
We would want to determine, in view of 
the size of his wife’s estate, whether or 
not it would be advantageous to make 
use of the gift tax provisions of the 
present Revenue Act. We would want 
to know if his wife has an estate, how 


she was leaving it, and whether his 
method of leaving everything to her was 
similarly advantageous or not. It would 
also be very important to determine 
whether or not there was _ sufficient 
liquidity in each estate for tax purposes 
and costs of administration, etc. 


It would certainly be beneficial to 
coordinate all of the information on the 
preceding factors to determine whether 
his method of distribution would ac- 
complish these objectives, and in the 
event a business interest was involved. 
whether his intentions were to have it 
liquidated on his death or perpetuated 
for the benefit of his wife and children. 
and in the case of the latter whether or 
not this could be accomplished. 

By MELVILLE F. AMBLER 
Land Title Bank & Trust Co. 


Third Prize: 
Why should I buy additional life in- 


surance for estate tax purposes? I have 
a grown son, established in his business. 
I am age 52—-wife age 48. I have $100.- 
000 life insurance, mostly under options 
to my wife. Also, listed stocks and bonds 
with market value of $200,000. I have 
plenty for my wife—why should I add 
to my life insurance? 
By Ravpu H. Rice, Jr. 
Prudential Life 


Answer: 


Without knowing this man’s minimum 
objectives, the answer, obviously, is: “I 
don’t know—why should you?” Be- 
cause his net estate will produce $11,260 
a year of income for his widow. After 
payment of minimum estate costs of 
$33,000, this income is derived from 
$70,000 of life insurance on 20-year- 
certain option, paying approximately 
$3,360 a year, and 4% from net estate 
of $197,000, paying $7,900 a year. 

IF the man wants a guaranteed min- 

imum income for his wife, which re- 

quires the use of all his present $100.- 

000 of life insurance—and— 


IF he wants to avoid exposing his 
securities to forced sale when the cash 
for payment of his estate costs is 
needed—and— ° 


IF he wants to pass his present estate 
virtually intact to his son and pay his 
estate settlement costs with new dol- 
lars— 

then maybe he should increase his life 
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insurance protection by $33,000—and 
pay for it out of capital—because: 
If he dies within the first year, each 
dollar received from his new life in- 
surance has cost him only about 4c, 
and, including the additional federal 
estate taxes payable on this policy, 
each dollar would cost only 32c, still 
leaving his estate 68c tax-free profit. 
Even if he dies at the end of his life 
expectancy—which happens to be 20 
years—each dollar costs only 86c. 
Each annual premium removes that 
many dollars out of his securities— 
which represent fluctuating-value units 
—into a guaranteed-performance unit. 
If he dies at the end of his life ex- 
pectancy, his estate costs are a little 
over $2,000 less than at present, and 
his net estate is a little over $6,000 
more than at present. 
By Car D. H. Prussine 
Connecticut General Life 
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Life Insurance-Trust Council 
Elections 


Philadelphia 
Pres.: John W. Clegg, Jr., The Penn- 
sylvania Co., for Banking & Trusts 
V.P.: Walter A. Craig, State Mutual 
Life Assurance Co. 
Secy.: Cleo C. West, Prudential Insur- 
ance Co. 
Treas.: Sidney B. Dexter, Land Title 
Bank & Trust Co. 
Louisville 
Pres.: Harry W. Castleman, New Eng- 
land Mutual Life Ins. Co. 
V.P.: George D. Caldwell, Louisville 
Trust Co. 
Secy-Treas.: Will H. Lausman, Prov- 
ident Mutual Life Ins. Co. 
Boston 
Pres.: Frank A. Lynch, trust officer 
State Street Trust Co. 
A. mS 


Trust Council of Fort Worth on May 
16 heard a discussion of the legal and 
practical aspects of business life insur- 
ance trusts, by James L. Walsh, Jr., 
associate counsel of Southwestern Life 
Insurance Co., Dallas. 


Philadelphia Life Insurance and 
Trust Council was host at its May 26th 
meeting to David Stock, New York at- 
torney, who addressed the group on 
new sales opportunities afforded by the 
marital deduction. 


The Pittsburgh Life Insurance and 
Trust Council held its annual joint out- 
ing with the Life Managers Association 
on June 10, at Mt. Lebanon Golf Club. 
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kn OVER 95 years the efforts of this Company have been 
directed specifically towards the administration of estates and 
trusts and the management of property in all fiduciary capacities. 


New York Clearing House Association Federal Reserve System Federal Deposit Insurance Corporation 


I. Rhode Island, what- 
ever your banking require- 
ments, Industrial Trust 
Company with sixteen 
state-wide offices is emi- 
nently qualified to be your 
medium of service. Your 


inquiries are invited. 
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Trust Investment Timin g 


QUALITY THE KEYNOTE TODAY 


HE initial step in every successful 

trustee’s investment program is tim- 
ing, R. M. Alton, vice president and 
trust officer of The United States Na- 
tional Bank of Portland, Ore., told the 
Conference on Trust Business and In- 
vestments at the 47th annual convention 
of the American Institute of Banking 
held in that city on May 31. “Only after 
timing—the ‘when’ in the investment 
program—has been ascertained, can the 
second element—‘what’—be answered. 
Now is not the time to assume risk. 
Now is the time to stress quality,” Mr. 


Alton added. 


Acknowledging the collaboration of 
E. J. Overman, trust officer in charge 
of the analysis and security division of 
his bank, Mr. Alton stated that a trus- 
tee must at all times, consciously or un- 
consciously, have an opinion on the 
near term and the longer term trend. 
An intelligent guess as to the short term 
swings may be had by a study of 


1. Seasonal characteristics of the 
market in past years. 


2. The desires of the planners in 


Washington, D. C. 
3. The market itself. 


“If, however, a trustee is in error in 
his calculations as to the near term 
trends, the results are usually not too 
disastrous,” Mr. Alton said. “The same 
degree of tolerance is not given to trus- 
tees for mistakes made in judging the 
longer term swings in security invest- 
ments. One of the best ways of obtain- 
ing an intelligent opinion of our eco- 


nomic future is to study business cycles. 
Such studies have four limitations: 

1. The characteristics of no two busi- 
ness cycles are exactly alike. 

2. A typical cycle is of necessity an 
abstraction. 

3. Inasmuch as we operate in a semi- 
managed economy, the law of supply 
and demand is often abrogated by gov- 
ernmental decree. 

4, Cycles can be interrupted in their 
normal swings by major events, such 
as war, or other major occurrences best 
classified as ‘acts of God.’ 

“In spite of these limitations, we have 
found it worthwhile to attempt to con- 


struct a typical cycle, because it presents’ 


in simplified form a series of changes 
that is difficult to understand.” 


Around the Clock 


Mr. Alton described a typical busi- 
ness cycle as being like a clock with 
the 12 o’clock position designated as the 


last month of greatest industrial produc- 


tion and the 6 o'clock as the last month 
of smallest production. 

“Starting at the bottom, or 6 o'clock, 
we have placed opposite the character- 
istics existing at that particular time in 
the cycle. The characteristics are these: 

6 — Bottom of the production index. 
Corporate earnings are low, but have 
stopped declining. Bond and stock prices 
have been advancing irregularly for 
some months. Raw material prices have 
begun to improve. Number of stock 





INDEX OF BUSINESS ACTIVITY FOR YEARS 1919 TO 1949 





Compiled by Guaranty Trust Company, New York; Based on volume of Steel ingot pro- 


duction, Construction, Cotton consumption, Bituminous coal production, Factory employ- 


meat, Car loadings, Bank debits, Foreign trade. 
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issues being sold is beginning to in- 
crease. 


7—Volume of business activity 
shows some improvement. Stock and 
bond prices have advanced notably. New 
stock issues are increasing in number. 
Raw material prices increase modestly, 
and demand for finished goods im- 
proves. 


8 — The upward trend is apparent to 
all observers. Expansion of business has 
been financed, and cash is beginning to 
flow out of the banks to meet the re- 
quirements of expanding payrolls and 
increased retail trade. 


9 — Short term money rates begin 
to increase. Prices of raw materials ad- 
vance somewhat, and the prices of fin- 
ished goods increase modestly. 


10 — This time is the top of long 
term bond prices. Short term money 
rates continue to increase. 


11 — Stock prices are at their peak. 
Bond prices are definitely below the 
top peak. Shortly after the peak of stock 
prices, the number of new flotations be- 
gins to decline; raw material prices be- 
gin to falter; some commodities decline. 


12 — Bond, stock, basic commodity 
prices are well below previous peaks. 
Inventory pipelines are bulging. Prices 
of finished goods remain high, and 
some advance slightly. 


1 —Short term money rates con- 
tinue relatively high. Raw material 
prices continue to decline; some un- 
employment. Retail demand begins to 
falter. 

2— Consumer demand shows defi- 
nite signs of slowing up; buyers seek 
bargains. Smaller demand for money 
stops outflow from banks. Unemploy- 
ment increases. 

3— Beginning of the decline in 
short term money rates. Prices of fin- 
ished goods drop sharply; profit mar- 
gins narrow. The recession is on. 





4—Bottom of long term bond 
prices. Raw material prices) decline 
further, but at a much less rapid rate. 
Further decline in finished goods. Un- 
employment very large. 
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5— Bottom of the stock market. 
Discouragement is the characteristic of 
the day; but prices of raw materials 
stabilize; some increase. Productivity 
of labor relatively high. 


6—Forces of recovery begin to 
dominate the scene. A new cycle is on 
its way. 


Where Are We Now? 


“Where are we at the present time?” 
Mr. Alton asked. “It is easy in retro- 
spect to say exactly where we were. It 
is, however, difficult to recognize the 
business-cycle time when it is occurring. 


“A trustee must, of necessity, have an 
opinion. Viewing the clock in retrospect, 
the clock struck 10 in February, 1946, 
when bond prices generally reached 
their peak. Raw material commodity 
prices topped in July, 1948. In our 
opinion, the clock struck 12 in Novem- 
ber, 1948, when the Federal Reserve in- 
dex of industrial production was 195. 
The index has since been declining. It 
is now estimated at 185. 


“The characteristics of May, 1949, in- 
clude a still fairly high volume of trade, 
but with a moderate decline in some 
finished-goods prices. Raw materials 
are definitely lower. The productivity of 
labor has improved slightly, but still 
seems relatively low. Dividend pay- 
ments on the part of corporations are 
still generous, and stock yields abnorm- 
ally high. As yet, serious inventory 
problems regarding finished goods are 
not general. The hands of our mythical 
business cycle have turned rapidly since 
November, 1948. It is my guess that we 
are somewhere between 1 and 2 o’clock 
—or in the early stages of the down- 
swing of the business cycle. 


Time to Stress Quality 


“If our hypothesis that the down- 
swing is in progress is correct, this is 
a poor time to assume risks. If the ben- 
eficiaries of a trust can stand the cur- 
rent low rate of return, the ideal invest- 
ment, we believe, is short and medium 
term Governments, and best-grade cor- 
porate and municipal issues. Later in 
the cycle, certain of these might well be 
replaced with higher income _ invest- 
ments. It is now the time to stress 
quality. 

“In accounts that require a higher 
rate of return than obtainable from 
best-grade short term bonds, we use the 
highest grade, self-amortizing (sinking 
fund) preferred stocks where current 
earnings are some twenty or thirty 
times dividend requirements. We are 
purchasing such issues not with the ex- 
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pectation that they will have market 
stability, but that they will continue to 
produce 4 to 5 per cent income during 
the bad economic weather that may be 
ahead of us. 


“When it is necessary to go to com- 
mon stock,” Mr. Alton said in conclu- 
sion, “we are selecting those issues 
which we feel have the best possible 
managements, and where a study of the 
corporate records evidences unusually 
strong growth trends. We do not expect 
such growth issues to have market sta- 
bility. We do, however, expect that such 
equities will perform better than aver- 


age, and continue to produce reasonable 
income during the latter stages of the 
business cycle. Most important of all, 
when the cycle again swings up, we 
anticipate that growth common stocks 
will accord us the opportunity of with- 
drawing without loss if grass is greener 
in the neighboring field.” 
A AA 

In the fiscal year that begins July 1, 
1949 the United States government will 
spend some $45,000,000,000. It has been 
456 years since this country was discover- 
ed, and in that time the value of all the 


gold mined in all the world has been 
$40,000,000,000. 








The real estate interests of Corporations, estates 
and individuals can often be best served through a Land Trust. 
Then title to the property in Chicago Title and Trust Company 
shields the identity of the owner, facilitates the transfer of 
fractional equities, and serves many other purposes. We 
originated and developed the Illinois form of Land Trust, and 
have had the broadest experience in its use. 

Our unusual background and experience in all mat- 
ters pertaining to Illinois real estate qualify us particularly to 
meet and solve unusual problems which so often arise. Our spe- 
cial facilities and resources are assurance of full cooperation. 


CHICAGO TITLE ano TRUST COMPANY 


111 West Washington Street, Chicago 2, Illinois 
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BEYOND LEGAL PHRASES 


HUGH S. HAUCK 


Vice President, The Boatmen’s National Bank, St. Louis, Mo. 


HE real worth of trust service re- 

solves itself into human values—the 
houses that are homes because of the 
job we are doing; the number of chil- 
dren in school because of the invest- 
ment management that we are giving; 
and the number of elderly people who 
are leading normal lives today because 
of trust funds we administer. 


During the past few years we have 
been much too busy doing our daily 
jobs to take the time that is so necessary 
to see what makes this trust business 
go. We are too busy to feel the heart 
beats that are missing. We as trustees 
must look beyond the cold words of 
the trust instruments and recognize the 
human needs of the beneficiaries. One 
of the finest compliments given to my 
institution was in this sincere statement: 
“If only our father and husband could 
have known how well our family has 
been taken care of by you, we are sure 
he would have lived longer.” 


In the average trust company, the 
human relations phase of our activities 
will undoubtedly increase. The question 
is, how far will we go, or how far can 
we go? 

Opposite Views 


Two diametrically opposed concepts 
have been emphasized in recent months 
on the management role of the present- 
day trustee. This discussion has been 
spearheaded by Louis S. Headley and 
Mayo A. Shattuck, both extremely cap- 
able men held in the highest esteem. As 
I understand it, Mr. Shattuck believes 
that the trustee should take a more lib- 
eral position in the management of 
funds than has been accepted as prudent 
in the past. It is a new philosophy for 
the trustee. On the other hand, Mr. 
Headley points out in a convincing 
manner that the duty of a trustee now, 
as in the past, is to “safeguard the 
principal to be invested and to provide 
reasonable and regular income.” 

The corporate trustee for his own 
welfare should never be unmindful of 
the obligation to the beneficiaries of 
each and every trust, and willing to 
accept reasonable risks in administra- 
tion within the limits of the compensa- 


Before A. I. B. Convention. 








tion provided. We should be selfish to 
the extent of securing adequate com- 
pensation to provide a reasonable profit 
margin. That is a part of the American 
System. 


A Hostile Philosophy 


Despite a magnificent development 
over the past 300 years under an enter- 
prise system based on freedom, that 
System is now facing a severe test. A 
hostile philosophy, subtly deceiving in 
its import, promises increased security, 
more goods and greater content. The 
price to be paid is, of course, the sacri- 
fice of individual freedom, opportunity 
and initiative. What are trustmen and 
women going to do about this situation 
—wait for someone else to take action? 


The stakes which we hold for the fu- 
ture are much too great for us to remain 
idle. A few of us take an active interest 
in the public school systems in which 
our children are being taught. We all 
believe in religion, but seldom go to 
church. Probably only a small minority 
bother to express ourselves at the elec- 
tion polls. This is a vital weakness in 
our human makeup and we, as trustmen 
and women, should take an active inter- 
est in what goes on about us. Let the 
men and women representing the trust 
business of America be the first to re- 
spond as a unit and a guiding force. 


Many have had distinguished careers 
in the trust field and are therefore quali- 
fied in the very best way for taking 
over a major role in public affairs, It 
was Socrates who, over 2,000 years ago, 
forcefully pointed out that the greatest 
contribution that man could make was 
service to the state after a successful 
private career. It is even more true now 
than then. 


-__ 


A A A 


G Bonds For Common Trusts 


The Federal Reserve Bank of New 
York has issued a circular pointing out 
the Board has clarified the status of G 
Bonds for common trust funds. The rule 
now provides: “. . . for the purposes 
of Section 17 of Regulation F, the term 
‘readily marketable security’ shall in- 
clude any security which is a direct obli- 
gation of the United States.” 
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TRUST SERVICE 


For Commercial Customers 


LARGE proportion of a_bank’s 
1 Nee customers require trust 
service, and providing the service ce- 
ments commercial accounts which 
might be in danger if customers had to 
go elsewhere, declared Clarence R. 
Chaney, vice chairman of the board of 
the Northwestern National Bank of 
Minneapolis, before the Conference on 
Trust Business and Investments at the 
47th annual convention of the American 
Institute of Banking held in Portland, 
Ore., on May 31. 


“In these days of complicated prob- 
lems for both individuals and business 
organizations, this is of great import- 
ance to the customers, Their every finan- 
cial need can be cared for in the insti- 
tution where they feel at home and in 
which they have confidence. If their 
bank does not offer them trust service, 
they will find it by some other means 
and in some other place. When they are 
served well there, their commercial 
business is likely to follow. 


“A banker’s view of a trust depart- 
ment should take into account the wide- 
spread need for fiduciary services 
offered by modern trust institutions,” 
Mr. Chaney added. “Trust operations 
should have regard for the relative over- 
all importance to the average individual 
of the management, preservation, and 
disposition of property. These facts, 
rather than the amount of trust assets 
or the portion of total earnings contribu- 
ted by trust operations, should deter- 
mine the relative importance of the trust 
department in the minds of management 
and the voice given it in the fixing 
of institutional policies.” 


Ability to meet every financial re- 
quirement of an individual customer 
from the savings account opened at 
birth to the end of his life is possible 
only in institutions whose trust depart- 
ments have the vitality resulting from 
freedom of action and self-reliance, Mr. 
Chaney asserted. They must have a 
feeling of responsibility for their earn- 
ings and the conviction that those earn- 
ings are to be as adequate as possible 
with the limitations inherent in the busi- 
ness, 


June 1949 


Mr. Chaney listed the following points 
as important in maintaining the proper 
position for the trust department in the 
bank: (1). top-management rank for 
the executive head of the department, 
with membership on the board of di- 
rectors; (2) readily accessible and well 
appointed location; and (3) close rela- 
tionship with and regular reports to 
the board of directors. 


“In large trust institutions the vol- 
ume of business handled by the Trust 
Investment Committee and the fre- 
quency of its meetings make it imprac- 
tical to have lay directors serve as 
members. This fact makes advisable, in 
many instances, the creation of a com- 
mittee of directors and senior trust offi- 
cers which reviews at longer intervals 
all of the more important phases of 
trust operations. In some banks direc- 
tors are rotated on such a committee, 
but constant service is preferable. Un- 
der the rotating plan, the knowledge that 
service is temporary will keep some men 
from making a serious study of it, and 
those who do so, find themselves going 
off the committee just when they are 
becoming most useful. 


Key Director’s Group 


“The Trust Investment Committee 
affords an excellent opportunity for a 
close tie with the commercial depart- 
ment of the bank,” Mr. Chaney contin- 
ued. “The nature of its work requires 
that it be composed largely of experi- 
enced trustmen, but it is well to have 
one or more commercial officers includ- 
ed in the membership, either on a con- 
tinuing or rotating basis. They bring 
to the Committee knowledge of the 
bank’s commercial loans and _ invest- 
ments in its own portfolio which is val- 
uable on many occasions. This benefit 
could well be reversed by having the 
chairman of the committee, who norm- 
ally would head the investment division 
of the trust department, meet occasion- 
ally with the loaning officers of the bank 
to keep them informed regarding invest- 
ment policies. Such meetings could well 
follow field trips for the study of particu- 
lar industries, or at periods when chang- 


ing conditions alter investment proced- 
ure in any respect.” 

For purposes of bank-wide uniform- 
ity, the man heading the operating and 
personnel activities of the trust depart- 
ment should be a member of the gener- 
al operating committee serving the en- 
tire institution. If there is a separate 
committee having to do with the allot- 
ment of space or other building matters, 
the trust department should likewise be 
represented in its membership. Regard- 
less of their ultimate assignment, it is 
desirable that new employees, particu- 
larly those taken from business and law 
schools, be given an intimate view of 
trust operations, especially in the matter 
of investments, The trust department is 
regarded by many institutions as an 
invaluable training ground. This prin- 
ciple can be carried farther with a 
reasonable exchange of officers between 
the trust and commercial departments, 
Mr. Chaney commented. 


Where banks hold officers’ meetings 
periodically, trust officers should always 
be present, and if the programs include 
departmental reports, such reports 
should be made of trust operations. At 
least once a year, such a meeting might 
well be given over in its entirety to a 
special presentation of trust matters, 
varied from time to time and presented 
in as dramatic a form as possible. 


Mutual New Business 


Some trust departments state that 
referrals from the commercial depart- 
ment result in more new business than 
is secured from any other single source. 
In one institution cited by Mr. Chaney 
the effort is stimulated by designating 
the month of November each year as 
Trust Month, and clearing it of all other 
bank-wide promotions. The campaign is 
conducted on a competitive basis with 
accurate records of the number of re- 
ferrals by each individual officer and 
subsequent reports of the volume of 
business resulting therefrom. At the end 
of the month, a party is given by the 
trust department for all officers of the 
banks affiliated in the group. The mo- 
mentum developed in the campaign car- 
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ries quite satisfactorily throughout the 
year. 

Interest in this program and a more 
intelligent understanding of periodical 
reports are made possible by a care- 
fully prepared new business budget. It 
is classified as to each type of trust 
service, with suggested numbers of ac- 
counts as well as dollar amounts, and 
in some classifications covers additions 
to existing accounts as well as new ones. 
The inclusion of such additions gives 
officers in the trust department an op- 
portunity for their most effective new 
business efforts. 

Every salesman should start by buy- 
ing his own wares. This makes it de- 
sirable to have every officer in the en- 
tire institution plan his estate, naming 
the bank. In the organization men- 
tioned, a small addition has been at- 
tached to the bronze name-plate on each 
desk stating, “My will names this bank 
as executor and trustee.” This device 
has opened many a conversation lead- 
ing to new business for the trust depart- 
ment. 


While they may not be as numerous, 
it is the duty of the trust department 
to use every opportunity to secure busi- 
ness for the commercial department. 
Individuals interested in personal trusts, 


and local and other closely held com- 
panies, whose stock may be owned in 
trust, require banking service and can 
in most instances be easily directed to 
the commercial department. Large hold- 
ings of securities of other companies, 
especially in cases where field trips 
include calls at their offices by members 
of the investment division, can be the 
basis of solicitation of commercial ac- 
counts. In cases where trust business 
results from referrals by affiliates or cor- 
respondent banks, care should be exer- 
cised to protect related commercial ac- 
counts in those banks. 


The human element is important in 
every service enterprise. Occasional 
meetings of the entire staff should be 
held. One such meeting should be had 
early each year to review the preceding 
year’s operations, discuss its strengths 
and weaknesses and plans for the new 
year. If the care is exercised in the se- 
lection of trust personnel which the na- 
ture of the business requires, no fear 
need be felt of sharing this information 
with every member of the staff. There 
are always matters of particular inter- 
est to the officers of the department 
which could well be treated in occa- 
sional meetings of the official staff. Be- 
cause uninteresting staff meetings can 


SCUDDER : 
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FUND, Inc. 
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only. 


be worse than none at all, the programs 
of such meetings should be varied and 
carefully planned, and in some institu. 
tions it is felt that the meetings should 
not be at fixed intervals. 


The outward indications of a really 
successful trust business are numerous. 
Within the bank they may include the 
separate listing of trust officers in all 
bank literature, full comments on trust 
operations in annual statements to 
stockholders, the inclusion of trust ofhi- 
cers in groups welcoming distinguished 
visitors and entertaining customers, and 
in many other ways. Without the bank 
they may include selection of trust off- 
cers for important civic undertakings, 
frequent mention of trust operations in 
the press, and favorable comments in 
the conversation around many a dinner 
table, Mr. Chaney concluded. 

A A A 


Henry Morgenthau, Sr., former Am- 
bassador to Turkey, left an estate of 
$1,663,771 according to the estate tax 
appraisal filed last month. Debts, funer- 
al and administration expenses reduced 
this to $1,458,855. Chief asset was a 
block of 45,150 shares in City Investing 
Co. listed at $440,212 . . . Samuel Rubel, 
brewer and coal executive, had an estate 
of about $8,000,000—and no will... 


The price 
is the net 
asset value 
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Connecticut Trust Conference 


SELLING TRUST BUSINESS 


RUST business is one business in 

which the customer is not always 
right. And telling him so may be good 
business in the long run. In your files 
are scores of wills that you shudder to 
think about. You hope that you will 
not be around when the necessity comes 
of offering them for probate They fall 
into a number of categories: 


Wills under which you will be ex- 
pected to deal with family businesses— 
but without adequate powers or pro- 
tections—or compensation ; 


Wills that embody the concept of con- 
trol to the extent of a fetish: carrying 
trusts down the generations in face of 
the fact that the amounts involved do 
not justify trusts .... so that the trusts 
are bound to be costly and ineffective, 
and a loss to you; 


Wills made honestly for the protec- 
tion of a widow or an irresponsible 
child: but where lack of skill in plan- 
ning or drafting has created an inflexi- 
bility that may be self-defeating—such 
as by depriving the beneficiary of liberal 
income or the discretionary application 
of principal . . . . and thereby creating 
hardships for which you—more than 
the testator—will be blamed; 


Combinations of wills and insurance 
trusts which separately are inefficient 
whereas, if the insurance were made 
payable to the estate, you might have 
one trust that would be workable—and 
reasonably profitable; 

Wills where timidity has kept you 
from tangling with the testator’s lawyer, 
so that as a result there remain provi- 
sions that will inevitably call for a judi- 
cial construction. 

All these, and similar wills, have this 
in common: administration will be be- 
set with costs and complaints; cost to 
you as well as to the estate; complaints, 
damaging to good-will, where you may 
technically be blameless; and vexations 
that are bound to tote up on the debit 
side of your cash ledger, for they take 
expensive time to resolve. 

There is the tragic alternative in 
many of them that when the time comes 
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for you to act, you will be under 
strong compulsion to break faith with 
the dead by renouncing. Not only would 
you lose commissions that might have 
been salvaged by frank discussion at 
the time the will was presented, but you 
would run the greater risk of incalcu- 
lable loss of prestige and public regard; 
and fine appointments may be denied 
you. 


Applying Candor 


It is easy to talk about candor... . 
to urge it academically. But how to 
apply it so that it won’t rebound... 
won't kill your deal? 


We have applied the principle of 
candor successfully in connection with 
our Advisory Custodian Service. Our 
purpose was to avoid the costly conse- 
quences of “bad” selling . . . . selling 
that might seem to promise more than 
can be performed. As a result we have 
virtually eliminated turnover of ac- 
counts, so that our costs of setting them 
up can be repaid; and we have no un- 
happy ex-customers radiating dissatis- 
faction. We put it in print, in a booklet 
describing our Advisory Service, in a 
short chapter entitled, “‘Needs Defined in 
Preliminary Interviews.” 


“These are interviews we will have 
before you open your account and in the 
early stages of our handling of it. Their 
purpose will be to arrive at mutual under- 
standings as to your need of our service, 
your objectives, your ‘philosophy’ of in- 
vestment. 

“Thus your need may be for dependable 
income ... or it may be simply to hold 
unimpaired a stated amount of capital for 
a stated time. You may have a program 
of building up funds for future needs; and 
you may have a strong feeling as to the 
appropriateness of certain types of -in- 
vestment in such a program . 


“To the best of our ability we will con- 
form the investment policy of your fund 
to your concept of what it needs to be. 
For we have no pre-conception; no form- 
ula we prescribe as fitting every imaginable 
situation. 

“If, in the course of our talks, we come 
to the opinion that we are not qualified, 
by the nature of our viewpoint, or other- 
wise, to pursue the policies you advocate, 


or seek the objectives you define, then 
we will honestly tell you that we should 
not attempt to handle your account. 


“Thus our early talks are not ‘selling’ 
talks, but friendly explorations of the use- 
fulness of our service to you—and of our 
ability to provide the kind of service you 
need and wish.” 

I think this defines avenues of ap- 
proach to other types of trust selling. 
How can your prospect be otherwise 
than pleased as you make it evident, 
step by step, that your earnest desire is 
to fit your service to his needs, and to 
make your service as profitable as pos- 
sible to him and to his family? 


Bring the Wife In 


There is another facet to this busi- 
ness of candor that involves looking 
your customer squarely in the eye and 
saying, “What does your wife think of 
this?” From there you go on: “Will 
she resent the trust? Or us?” 


Isn’t it amazing how many men have 
written wills without consulting their 
wives . . who have named financial 
caretakers for their wives without tell- 
ing them of their intentions and without 
giving the wife any opportunity to meet 
and appraise the people to whom she 
may have to look—not merely for in- 
come but for humane grants from prin- 
cipal—for the rest of her life? 


For that matter, it is amazing how 
often a man names a bank as executor 
or trustee that he knows only as a check- 
ing facility or as a source of loans, hav- 
ing no notion what its trust depart- 
ment may look like—let alone how its 
people look or think; or perhaps only 
as a building that he has passed fre- 
quently; or merely as a name, that his 
lawyer recommends . .. . and wherever 
possible, when a will is filed by an ap- 
parent stranger, I invite a call. But I 
am concerned here with the man who, 
whatever his knowledge of the char- 
acter of his putative trustee, admits to 
keeping his wife ignorant, either of his 
plans or of the executor of them. 


We make a particular point of urg- 
ing that he bring his wife in, so that she 
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can see what we are like. Sometimes a 
man will suggest that perhaps his wife 
should talk to us alone. And how often 
this device puts business on our books! 
For the man is fearful that his wife will 
be hurt by the implied “insult” of a 
trust; he wishes us to sell her, and if we 
do our jobs well, we have an executor- 
ship and a trust where only an execu- 
torship bloomed before. 

Not infrequently the man hesitates to 
name us as executor, save as an alter- 
nate to the wife. Once we have explained 
to the wife what all the people do, and 
have given her a picture of the ma- 
chinery of operations and accounting 
involved in what previously has been 
to her the vaguely defined business of 
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settling an estate, it is not too difficult 
to convince her that, at the very least, 
our facilities should be at her disposal 
in the capacity of co-executor. 


“Candor” in dealing with prospects 
and their lawyers. Our appointments 
will be in better form and greater sub- 
stance, and the respect in which we are 
held will be enhanced, if we new to the 
line that our business is planning as 
well as execution—the two being on a 
parity. Certainly our self-respect will 
be unshaken—and I can think of noth- 
ing more important than that. 


A A A 
TRUST BUSINESS IN INDIANA 


The first trust companies in Indiana 
were established in 1893 following en- 
actment that year of a statute authoriz- 
ing corporations to transact a fiduciary 
business. These were the Indiana Trust 
Co. and Union Trust Co., both of In- 
dianapolis, the former organized on 
April 4, the latter on June 9. This in- 
formation was part of the wealth of data 
gathered by Donald S. Morris, vice presi- 
dent and counsel of Fletcher Trust Co., 
Indianapolis, and presented by him to 
the annual state trust conference last 
month as chairman of the Committee 
of Historians on Trust Business in In- 
diana. 

John H. Holliday, then president of 
Union Trust, was in the forefront of the 
movement in 1895 leading to the forma- 
tion of what is now the Trust Division 
of the American Bankers Assn. 


Although the 1893 Act apparently 
gave trust companies “discretionary 
power to invest,” the case of /ndiana 
Trust Co. vs. Griffith in 1906 surcharged 
the institution for investing guardian- 
ship funds in corporate stocks and bonds. 

In the meantime, the legislature in 
1899 had passed an act forbidding the 
use of the word “trust” in the name of 
any other corporation or business firm. 
Two years later, trust companies were 
authorized to accept savings deposits. 


Since 1915, state as well as national 
banks have been permitted to exercise 
fiduciary powers, while in 1921 express 
authorization was given to trust compa- 
nies to carry on a general banking busi- 
ness but they were denied permission to 
sell life insurance. 

All distinctions between trust compa- 
nies and other state banks of discount 
and deposit were eliminated by the Indi- 
ana Financial Institutions Act of 1935 
which with some amendments still sur- 
rounds the corporate fiduciary business 
with many wise safeguards, Mr. Morris 
declared. 

From a total of about $30 million of 
trust investments in state banks and trust 
companies in 1917, the figure has grown 
to approximately $222 million now, with 
an additional $126 million in the 76 na- 
tional bank trust departments in Indi- 
ana. Credit for this growth can be 
shared, said Mr. Morris, by the Indiana 
Department of Financial Institutions, 
the Federal Reserve Bank, the parent 
banks themselves, corporate fiduciary 
associations and life insurance and trust 
councils. The recent adoption of the 
common trust fund should furnish a 
further impetus to growth, while ihe 
Model Probate Code prepared under ihe 
sponsorship of the American Bar Asso- 
ciation’s Section of Real Property, Pro- 
bate and Trust Law, will if adopted be a 
boon to fiduciary administration. 

Mr. Morris concluded that, with the 
corporate fiduciary share of will ap- 
pointments averaging only about 20%, 
the outlook for trust business is bright 
and, if efficiently managed, trust busi- 
ness is a good business for a bank. 


A A A 


Connecticut Legislation 


A review of fiduciary bills pending in 
the State Legislature was presented al 
the Connecticut Trust Conference by 
Reese H. Harris, Jr., Association Coun: 
sel. None of these measures had been 
enacted at the time, hence the repor! 
will not be published until the next issue. 
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ECENT conversations with busi- 

ness executives and investment 
managers have impressed me with the 
need for a little refresher course in eco- 
nomic fundamentals. It is surprising 
how many people, who are otherwise 
well informed, seem to have forgotten 
what makes our economy tick. Figures 
for the peacetime years between 1929 
and 1949 show quite a precise correla- 
tion between capital expenditures by 
business and total corporation profits.* 














About 23% of the population is al- 
ways employed ona bare subsistence 
basis. Subtracting this figure from the 
total employment each vear we can ex- 
amine the segment of employment that 
fluctuates with the dynamic forces in 
the economy. There is a very precise 
correlation between this employment and 
capital expenditures by business. Simi- 
larly, the average weekly factory wage 
invariably moves in the same trend as 
capital expenditures, which in turn ob- 
viously depend on corporation profits. 
Consumer expenditures for durable 
goods naturally follow the trend of em- 
ployment and factory payrolls. 




















On the other hand, there is only a 
30% correlation year-by-year between 
the trend of Federal government expen- 
ditures and the other economic measure- 
ments. 











Profits: Generator of Jobs 






Obviously, corporation profits, capital 
expenditures, employment, payrolls and 
consumer expenditures for durable 
goods are all interdependent. The right 
of private ownership of property is the 
very base of our social order. At that 
point do we find the very genesis of our 
major economic trends, which determ- 
ine the availability of jobs and the eco- 
nomic welfare of all of the people. 
Every citizen has a direct incentive to 
protect and to encourage owners of bus- 
iness and their representatives because 




















*See table on page 371. 
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EMPLOYMENT CORRELATED TO PROFITS 
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the latter must make the decisions that 
will expand or contract our standard of 
living. 

What makes the employer decide he 
is going to expand or contract his em- 
ployment? Obviously, the outlook for 
his business in terms of risk and of 
profits. Herein, we have a very logical 
reason for selecting the profits outlook 
as the genesis of our cyclical movements. 
As the profits outlook becomes attrac- 
tive, capital expenditures increase; jobs 
are created and the price of labor in- 
creases; as the total compensation of 
all employees increases, so do their ex- 
penditures for durable goods. 


Profits Breed Expenditure 


The factors that are almost always 
left out of an economist’s equation in 
considering cyclical movements are the 
effects that may be expected to result 
from the first step in the cycle. When 
business is heading upward, the trend 
usually goes further than seems likely 
in the beginning because increased pro- 
fits breed increased capital expenditures 
and increased purchasing power, which 
in turn increases profits. At this junc- 
ture, I think we have to try to deter- 
mine the extent to which decreasing 
profits are going to cause a decline in 
capital expenditures and _ purchasing 
power, which in turn should have a 
second influence on demand and profits. 


The politicians who boasted several 
months ago that they were going to 
knock $5 billion out of corporation pro- 
fits presumably were not aware of the 
statistically provable fact that they were 
really threatening to knock 5 million 
people out of jobs. Our table shows that 
there is a precise correlation between 
the trend of employment and the trend 
of profits, whereas that correlation does 
not exist between employment and gov- 
ernment expenditures. There is an urgent 
need for each and every one of us who 
are aware of these basic economic 
facts of life, to disseminate the informa- 






tion among the people in the country 
and especially among those who formu- 
late our legislation and political polli- 
cies. It is this failure to understand the 
economic forces that motivate our econ- 
omy that causes so many people to be- 
lieve that increased government expendi- 
tures will offset any decline in private 
business activity. 


A million dollars exacted from a busi- 
ness in the form of taxes is a reduction 
of that sum in earning power, which 
might be capitalized at five-to-ten times 
that figure for purposes of expansion 
and job creation. When the government 
spends the million dollars, there is only 
a single shot effect on the economy 
which is quickly dissipated, whereas the 
same money left with business has a 
multiple effect and adds to permanent 
wealth. 


I believe that there is a clique close 
to our Federal Administration which 
will urge concrete steps toward state so- 
cialism (without using that name, of 
course) just as soon as we have a no- 
ticeable unemployment problem. There 
can be no doubt that the domestic poli- 
tical atmosphere has a direct influence 
on business investments in plant and 
equipment. The more threats we have 
about the encroachment of the govern- 
ment into the fields of private enter- 
prise and the more threats to profits be- 
cause of higher taxes, the more reduc- 
tion we are likely to have in capital ex- 
penditures, with a corresponding reduc- 
tion in employment and _ purchasing 
power. Privately owned business proper- 
ties are worth less if their earning power 
is threatened by taxation and govern- 
ment competition. 


Would any one take the risks of 
activating your savings and create jobs 
for labor in building a new steel plant 
if you thought that a reasonable profit 
would be taxed away, or if they thought 
that the government was going to enter 
into unfair competition? 
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A great many people believe that 
they should carry a heavy position in 
equities as a protection against dollar 
deterioration. But the value of the dollar 
is nothing more or less than the recipro- 
cal of commodity prices. We have now 
reached the point where the supply of 
goods and services exceeds demand. 
Consequently, the value of the dollar 
is appreciating—not depreciating. 

Within broad limits, there is no magic 
in the quantity theory of money that 
will alter this result. It was proven dur- 
ing the 1930’s that an over-supply of 
goods and services dictated’ commodity 
prices and overwhelmed the effect of an 
over-supply of money. We had a very 
sharp business setback in 1937-38 with 
an abundance of money. Thus, for rea- 
sons that do not necessarily require a 
knowledge of the intricacies of the 
quantity theory of money, we should 
avoid falling blindly into the trap of 
holding equities because of the inflation 
factor alone. 


Current Economic Position 


It is on the background of a probable 
transition from the tightest sellers’ 
market we have ever seen over to a 
normal competitive buyers’ market that 
we have to examine the current eco- 
nomic clues. The index of industrial raw 





material commodity prices pictures the 
composite opinion of a very large body 
of businessmen about the supply and de- 
mand outlook for their raw materials 
and for their own finished products. 
This index has declined 17% since the 
first of the year, a very sharp decline 
indeed. Furthermore, the price weak- 
ness is not concentrated in farm prices 
as it was in the early parts of 1947 and 
1948. The overall supply condition now 
exceeds overall demand, for the first 
time since the beginning of the war an 
economic change of major importance. 

The difficult “buy-it-cheaper-later-on” 
psychology seems to have set in. Our 
own rather complicated calculations of 
steel shipments, new orders and inven- 
tories in the hands of steel consumers 
give us a pattern very similar to the 
one that preceded the sharp setback in 
1937. Other sensitive indices have nega- 
tive implications. 

Our conclusion suggests that at some 
point in the last half of the year the 
FRB index of productive activity is 
likely to show a decline of at least 10% 
from last year’s average; that is, we 
think it is likely to get down to about 
170, and perhaps further. As the indus- 
trial raw material price index is already 
down 17%, the broader Bureau of 
Labor Statistics index of wholesale com- 








modity prices should come down at 
least 10% from last year’s average. 


Earnings and Stock Prices 


Our staff specialists worked out the 
annual rate of earnings for each of the 
250 companies which we keep under 
constant survey, on the presumption 
that the Federal Reserve Board index 
and the broad BLS index of wholesale 
commodity prices would hit a point that 
was 10% below last year’s average. It 
was further presumed that the annual 
rate of Disposable Income would like. 
wise show a decline of 10-12%. The esti- 
mates made on this presumption indi- 
cated an average decline for the 250 
companies of nearly 40% from last 
year’s reported earnings, but the study 
showed interesting variations. as to de- 
grees of vulnerability of individual in- 
dustries and companies. 


I think the extent of the decline in 
corporation earnings is going to be 
greater than most people are looking for. 
But it may be argued that even if the 
earnings of our 250 companies declined 
nearly 40‘, the price-earnings ratio 
would only show a rise from 6.3 times 
last year’s earnings to a little more than 
10 times the projected earnings, so why 
worry? My answer is twofold: 
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(1) When did investors actually look 
at a 40 per cent decline in earn- 
ings and not expect them to de- 
cline much further? It appears 
to be a weakness of human na- 
ture to anticipate that most re- 
cent conditions and trends are 
likely to continue ‘ad infinitum’. 

(2) There is no assurance that a de- 
cline-in business activity, com- 
modity prices and disposable in- 
come will be limited to 10% 
and that the decline in the earn- 
ings of our 250 companies will 
be limited to 40%. This very in- 
definiteness is a negative force. 






























































Most of the time, the problem of the 
trust investment officer involves an in- 
come requirement that simply cannot be 
obtained without using either common 
stocks, or bonds and preferred stocks of 
secondary quality. In my opinion, most 
of the fixed income issues of lower than 
top quality should be avoided because 
of the uncertainties. 












































Our advice to institutional clients has 
been to use the best quality common 
stocks, operating in industries that are 
not violently cyclical, with good man- 
agements, with strong financial posi- 
tions, and with dividends well covered 
by recent and prospective earnings. We 
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Correlation of Expenditures 


and Profits 
(A) (B) (C) 
Business Total Fed. Govt. 


Capt. Ex- Compen. of Expendi- 


penditures Employees tures 
Year (Bil.$) (Bil.$) (Bil.$) 
1948 _._. 18.8 139.4 N.A. 
mae... 2 127.5 30.9 
1946 _.. 12.0 117.3 36.9 
1942-5 lll figures distorted by the war. 
1941 - 8.2 64.3 20.5 
1940 6.5 51.8 10.1 
1939 5.2 47.8 9.0 
1938 4.5 44.7 8.5 
az... 67 47.7 7.2 
1936 al! 42.7 8.5 
1935 3. 37.1 6.5 
1934 a. 34.1 6.4 
1933 22 29.3 4.0 
1932 ._.. 2.6 30.8 3:2 
oer. 47 39.5 4.1 
1930 7.6 46.5 2.8 
1929 9.2 50.8 2.6 


Sources: Cols. (B) and (C): Department of 
Commerce—National Income Series. Col. (A) 
Dept. of Commerce and S.E.C. 





tend to discourage the hope of the in- 
vestor for market price appreciation un- 
til we can see the behavior of the market 
at a time when the investing public 
clearly sees the deterioration that is tak- 
ing place in the economy and until we 
can more confidently measure the ex- 
tent of that deterioration. 
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RUST business is a symbol of the 

very things which Communism and 
Socialism seek to destroy, asserted 
Louis W. Van Meter in opening the 
annual meeting of the Trust Section, 
Pennsylvania Bankers Association, of 
which he is the retiring chairman, held 
at Atlantic City, N. J., on May 19. Call- 
ing on trustmen to demonstrate this to 
the public, Mr. Van Meter, who is vice 
president of Provident Trust Co., Phil- 
adelphia, declared that “our interests 
are identical, not just with the vanish- 
ing millionaire, but with every Ameri- 
can who buys Series E Bonds and life 
insurance policies, who has a savings 
account or who owns or wants to own 
a home.” 

Trustmen should work with other im- 
portant groups whose interests are par- 
allel—lawyers, insurance men, brokers 
and businessmen—to provide an affirm- 
ative answer to the question “Is There 
a Future in the Trust Business?” The 
“Welfare State” and socialization, as 
typified by Russia and England, respec- 
tively, represent a “snowball process” 
of impoverishment as national income 
is consumed by the government in 
furnishing the services that the individ- 
ual should have the opportunity of pro- 
viding for himself, Mr. Van Meter ob- 
served. In England, for example, 40% 
of national income is usurped by gov- 
ernment, with initiative being rapidly 
stifled as the reward for individual 
effort evaporates. 

Citing the opinion of English observ- 
ers that the United States is at the 
stage where England was four years 
ago, Mr. Van Meter said that politicians 
will obey unmistakable public opinion. 
Therefore, trustmen should devote them- 
selves, not only to improving trust ser- 
vice, but also to fulfilling their duties 
as citizens by taking a broader concept 
of what is good for the country than 
is adopted by minority groups seeking 
immediate and selfish gains at the ex- 
pense of the rest of the public. 


New Officers 
Ray W. Steber, trust officer of War- 
ren Bank & Trust Co., was elected chair- 
man of the Trust Section. Robert D. 
Ferguson, vice president in charge of 
trusts at People’s First National Bank 
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Pennsylvania Trust Conference 


A Future in Trust Business? 


and Trust Co., 
Pittsburgh, was 
chosen vice-chair- 
man, while Robert 
U. Frey, assistant 
treasurer of The 





Pennsylvania Co. 
for Banking and 
Trusts, Philadel- 


R. W. STEBER 


phia, was re-elect- 
ed secretary for the 34th year. Named 
to the executive committee were: 

Group I—Paul C. Wagner, vice pres- 
ident, Fidelity-Philadelphia Trust Co. 

Group Il—Harry G. Kuhn, trust offi- 
cer, Schuylkill Trust Co., Pottsville. 

Group III—R. J. Hunter, vice presi- 
dent and trust officer, First National 
Bank & Trust Co., Bethlehem. 

Group [V—Charles A. Schreyer, 
vice president and trust officer, West 
Branch Bank & Trust Co., Williamsport. 

Group V—Paul L. Ellenberger, vice 
president and trust officer, Capital Bank 
& Trust Co., Harrisburg. 

Group VI—R. K. Hoffman, assistant 
trust officer, Deposit National Bank, Du- 
Bois. 

Group VII—L. M. Campbell, vice 
president and trust officer, Oil City Na- 
tional Bank. 

Group VIII—J. Charles Peterson, 
trust officer, First National Bank, Mc- 
Keesport. 


Trust Information 


The story of trust administration, 
both from the bare facts of successful 
money management and the real hu- 
man interest of trust officers in solving 
the personal problems of their benefi- 
ciaries, has not been adequately told, 
according to Sidney D. Kline, president 
of Berks County Trust Co., Reading. 
Reporting as chairman of the commit- 
mittee on Trust Information, Mr. Kline 
stated that it is a challenge to the trust 
advertising agencies to tell this story 
as well as they have told the story of 
abstract planning and tax savings. 

Typical of such stories are these speci- 
mens reported by committee members: 

Winning a $40 a month pension for 
the 70-year-old blind mother of a trust 
beneficiary who herself had only a trust 
income of $87 per month to support 









both of them, despite initial disapproval 
of the pension by the public authorities; 
the success of a trust department in re. 
establishing the value of an estate’s rac. 
ing stable by making money racing 
them and finally selling them at a 
high price; the interest of a chain store 
in improving and renting property left 
to a widow. 

In considering how to tell the trust 
story, Mr. Kline suggested analysis of 
Gilbert T. Stephenson’s recent Study in 
Trust Business, entitled “What People 
Ask About Trust Business?” since ad- 
vertising directed toward answering 
these questions cannot help but be 
effective. 

Reporting on the progress in distribu- 
ting the six folders prepared under the 
joint auspices of his committee and one 
of the Pennsylvania Bar Association, 
Mr. Kline stated 75 banks have thus 
far purchased 77,000 sets of these 
pamphlets, which emphasize the import 
ance of making a will, drawn by an 
attorney, with a corporate fiduciary 
being considered for the appointment. 
Although this campaign has fallen short 
of the ultimate goal of 200,000 sets, it 
has attracted attention in other States, 
Minnesota in particular considering the 
institution of a similar program. 

In closing, Mr. Kline urged coopera- 
tion with the A.B.A. Committee on 
Trust Information which is about to 
make a survey in key cities to determine 
the extent to which corporate fiduciaries 
are obtaining probate business. 


Smaller Trust Departments 


During the past year, the Committee 
on Smaller Trust Departments concen- 
trated its efforts on finding solutions to 
the two most pressing problems cor- 
fronting such departments: (1) ade- 
quate and capable personnel, and (2! 
investment supervision. | Chairmat 
Charles F. Borgel, trust officer of the 
First National Bank of York, reported 
the following developments: 

(1) H. F. Myers, Jr., of The Fulto 
National Bank of Lancaster, suggested 
the consolidation of the trust depart 
ments of a community into one strictly 
fiduciary institution, owned by the var 
ous banks which would transfer thei! 
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trust business to it. This plan was sub- 
mitted to various state and national su- 
pervisory authorities who express the 
opinion that the idea is theoretically 
commendable but it is questionable 
whether it could be accomplished. 


It was pointed out that national 
banks are disqualified from participa- 
ting in such a movement because they 
are not permitted to hold stock in such 
a company. Also, capital requirements 
under state law would be rather high 
and probably an obstacle as each bank 
would measure profits against the 
amount of capital contributed. 


The committee concluded that these 
disadvantages, in addition to the sacri- 
fice of the personal relationship between 
customer and bank and the difficulty of 
securing enabling legislation, outweigh 
the advantages. 


(2) The committee considered a ser- 
vice wherein a group of bonds, pre- 
ferred and common stocks is selected as 
satisfactory for trust investments. This 
list, composed almost entirely of N. Y. 
Stock Exchange securities and suffici- 
ently diversified, is reviewed quarterly 
and is accompanied by pertinent data 
on each item. The service is predicated 
upon the use by a sufficient number of 
banks to permit a reasonable cost. 


While the service received some fav- 
orable comment, the committee does not 
feel that it should recommend any such 
plan to a bank. 


Compensation and Costs 


Adoption of the recommended cost ac- 
counting procedure for small trust de- 
partments, to be published this summer 
by the A.B.A. Trust Division’s Commit- 
tee on Costs and Charges, was urged by 
Robert A. Wilson, chairman of the 
P.B.A.’s comparable committee. Stating 
that the first step in the direction of 
profitable trust operations is the determ- 
ination of costs, Mr. Wilson, who is 
vice president of The Pennsylvania Co. 
for Banking & Trusts in Philadelphia, 
added that such information is extreme- 
ly important in obtaining adequate com- 
pensation by court decree. 


In this connection, he cited the case 
of Gratz Estate, decided by the Dela- 
ware County Orphans Court in April. 
There, the beneficiaries had objected to 
the allowance of commissions on princi- 
pal on the ground that the corporate 
trustee had previously taken commis- 
sions as executor. The trustee, Girard 
Trust Co., informed the court with re- 
spect to the scope of its activities and 
furnished figures as to the actual net 
operating loss sustained. 
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In awarding the commissions claimed, 
the court held that the Act of April 10, 
1945, which repealed the prohibition 
against the collection of double commis- 
sions as executor and trustee, governed 
this case even though the trust was ac- 
cepted prior thereto. The court stated 
that the allowance of commissions is 
determined by the law existing at the 
time they are claimed. 


Although declaring that a trustee is 
no longer legally barred from receiving 
principal commissions by reason of hav- 
ing received executor’s commissions, the 
court pointed out that double commis- 
sions will be allowed in every case. In 
each instance it will consider the size 
and duration of the trust, the extent 


and nature of the responsibilities and 
duties involved, and the services per- 
formed, to determine whether income 
commissions provide adequate compen- 
sation. 

Quoting the court’s dictum that “no 
corporate fiduciary would be willing to 
undertake a trust which entails an an- 
nual loss in the cost of management un- 
less such cost is absorbed by the allow- 
ance of principal commission,’ Mr. 
Wilson commented that it is now more 
important than ever for fiduciaries to 
be able to show their costs to the court. 

After detailing the decision in the 
similar case of Estate of George A. Ford, 
Philadelphia Co. Orphans Court, Mr. 


Wilson reported on a decision involving 





How Financial Ads Can Increase Readership 


* 


Objective: To build goodwill among Cal- 
ifornia attorneys who are often instru- 
mental, in the preparation of wills, in 
having a bank named as executor and 
trustee -- and thus to increase the bank's 
trust business. 


Method: Frequent 178-line ads in 4] 


California dailies. 


Results: An increase in trust assets of 
more than 31%, the highest increase 
ever experienced by the bank. The in- 
crease in the number of nominations for 
executorships in wills during the year of 
the campaign was 24%, 


From The Blue Book of 
Newspaper Advertising, 1946 


Financial advertisers may build vast- 
ly bigger reader audiences for their copy 
if they will follow tested reader-winning 
techniques, the Bureau of Advertising, 
American Newspaper Publishers Asso- 
ciation, indicates in a new study, “More 
Dividends From Financial Ads,” recent- 
ly released in booklet form to financial 
advertisers and agencies. The new study 
analyzes for the first time the findings 
on financial advertising developed since 
1939 by The Continuing Study of News- 
paper Reading. 


“This readership analysis does not at- 
tempt to lay down ironclad rules that all 
financial advertising should follow,” 
Harold S. Barnes, director of the Bureau, 
said in releasing the booklet. “But it does 
offer substantial evidence on techniques 
which have gained for their user a high 
readership.” Thumbnail case histories 
covering a good part of the range of 
financial advertising are given as exam- 
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ples of just how effective this classifica- 
tion of advertising can be. 

In exploring readership performance 
by subject, it was found that widely used 
financial services gained higher reader- 
ship than did services which were less 
widely used. Ads with pay-by-check and 
savings appeals scored higher than those 
citing the safe deposits and trust ser- 
vices. 

Ads using dominant photographs at- 
tracted the largest audiences of both men 
and women. But they were third in 
amount of linage devoted to them in the 
sample of ads examined. Conversely, all- 
type ads were most used but rated far 
behind in readership. 

The booklet concludes that the first 
point of inquiry for any examination of 
the factors that make bank advertising 
more productive is an analysis of the 
vital role the average financial institu- 
tion plays in its community. 
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the division of income commissions be- 
tween individual and corporate trustees. 
In Estate of Roscoe H. Trumbull, the 
Orphans Court of Montgomery County 
held that where the individual trustee 
died, the corporate trustee was entitled 
to the full rate of commission previously 
shared. 


New Legislation 


The newly enacted Fiduciaries Act of 
1949 was outlined by Robert D. Fergu- 
son, vice president in charge of trusts 
at Peoples First National Bank & Trust 
Co., Pittsburgh, and chairman of the 
Committee on Law of Decedents Estates 
and Trusts. A summary of the provisions 
of this fourth milestone in the revision 
of Pennsylvania’s fiduciary law will be 
found at page 379. 

Another measure, the Fiduciaries In- 
vestment Act of 1949, brings together 
all the investment provisions relating to 
fiduciaries except personal representa- 
tives, whether subject to the jurisdiction 
of the Orphans’ Court or Court of Com- 
mon Pleas. No attempt was made to 
alter the substance of existing legisla- 
tion and case law except in minor in- 
stances, Mr. Ferguson reported. These 
changes include: 


Increase from $1,000 to $1,500 in the 
amount which may be invested in inter- 


est bearing bank deposits; permission to 
retain a contract of life insurance, stock 
in a building and loan association or any 
similar asset calling for periodic pay- 
ments, provided the fiduciary in the exer- 
cise of due care and prudence considers 
it advisable; recognition of investment 
powers in an instrument even though 
they conflict with the Act; permission to 
invest in any statutory investment al- 
though not explicitly authorized in the 
instrument unless there is an express re- 
striction to the contrary. 


Mr. Ferguson then referred to the 
Crawford and Pew cases in which the 
Allegheny and Montgomery County 
courts, respectively, have held that the 
Principal and Income Act is unconstitu- 
tional with respect to trusts arising prior 
to its effective date. The cases were ar- 
gued in the Supreme Court last month. 


The Church and Spiegel cases, involv- 
ing federal estate taxation of irrevocable 
trusts, were reviewed by Mr. Ferguson, 
who suggested that trustmen have a duty 
to advise all customers who have created 
irrevocable trusts to consult their at- 
torneys to determine what action, if any, 
needs to be taken with respect to a pos- 
sibility of reverter. The proper course 
should be left entirely to the customers’ 
lawyers, Mr. Ferguson concluded. 

At report on other legislation was 


presented by W. Elbridge Brown, vice 
president of Clearfield Trust Co., and 
chairman of the Association’s Commit- 
tee on Legislation. The new laws are 
included in this issue’s legislation sum- 
mary. 

Trust Investments 


The Committee on Trust Investments 
did not concern itself with legislative 
matters during the past year, but direct- 
ed its efforts to furnishing members of 
the Trust Company Section with infor- 
mation to assist them in handling in- 
vestments. Reporting as committee chair- 
man, J. Regis Walthour, vice president 
and trust officer of the First National 
Bank, Greensburg, cited the publication 
last October of a list of corporate se- 
curities considered to be legal invest- 
ments. Monthly changes are reported in 
the Association Bulletin under the con- 
tract with Standard & Poor’s, which pro- 
vides for direct consultation by mem- 
bers. The contract has been renewed and 
the second annual list will be published 
on July Ist. 

The Committee also published in Feb- 
ruary the composite list of trust invest- 
ments held in discretionary common 
trust funds operated by eight trust com- 
panies, Mr. Walthour reported. It is 
hoped that a similar compilation will be 
made for legal funds in the coming year. 


83 Years’ Fiduciary Experience 


INSURES EXPERT CARE OF YOUR ESTATE 
AND TRUST MATTERS IN NEW YORK STATE 


For expert care of estate and trust matters requir- 


complete facilities, modern operational methods. 


24 offices in Greater New York to cooperate with you 


BROOKLYN TRUST COMPANY 


MAIN OFFICE: 177 Montague Street, Brooklyn 


NEW YORK OFFICE: 


26 Broad Street, New York 


Member Federal Deposit Insurance Corporation 


New York Clearing House Association 


Federal Reserve System 


ing special attention, we offer long experience, | 
| 
| 
| 


TRUSTS AND ESTATES 





vice 
and 
nmit- 
3 are 
sum- 


nents 
lative 
irect- 
rs of 
nfor- 
s in- 
-hair- 
ident 
ional 
ation 
e se- 
ivest- 
ed in 
con- 
| pro- 
mem- 
1 and 
ished 


Feb- 
nvest- 
amon 

com- 
It is 
ill be 


year. 


a eee eee eee | 


rATES 


Remarking that Kansas and Idaho 
have joined the list of prudent man rule 
states, Mr. Walthour expressed the ex- 
pectation that the Pennsylvania legisla- 
ture will be asked at its next session to 
adopt the rule. 


Trust Operations 


Concluding that it is almost impossible 
to get the courts of the various counties 
throughout the state to agree on a stan- 
dard form of estate accounting, the Com- 
mittee on Trust Department Operations 
has prepared a suggested form of ac- 
counting for use where improvement 
seems desirable. This form, according to 
chairman George C. Robinson, who is 
trust operations officer of Fidelity-Phila- 
delphia Trust Co., has proved completely 
satisfactory over a long period of years, 
conforms with the requirements of the 
State Supreme Court, and can be 
adapted with minor variations to the 
rules of the various counties. 


This is Suggestion Memo #12 in the 
series developed by the committee in re- 
cent years. Number 13, also included in 
the report, sets forth the more impor- 
tant, basic rules for dual control of trust 
securities. These are: 


1. Dual combinations or locks should 
be provided on the outside vault door or 
on the compartments within the vault. 

2. The combinations and the keys 
should be carefully controlled so that un- 
authorized persons cannot obtain access, 
individually or in collusion with other 
officers and/or employees. 


3. No person having a combination or 
key should loan the combination or key 
to any other person, regardless of cir- 
cumstances. 


4. Securities removed from the vault 
or cabinet in the vault and securities re- 
ceived but not yet deposited in the vault 
should be kept under dual control. 


5. Securities should not be left on 
desks or tables or otherwise unless they 
are under the close personal observation 
of both parties to the dual control. 


6. Dual control should be maintained 
at all times, including such periods as 
securities are out of the vault for the 
purpose of cutting coupons, for audits 
or examinations, or for any other pur- 
pose. 


7. Only designated officers or employ- 
ees should have access to the vault and 
all other officers and employees should 
be excluded therefrom. 


8. Whenever securities are out of the 
vault two persons having authority to 
exercise joint control must be present 
and they should not lose sight of the se- 
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curities until they are returned to the 
vault. 

9. Vault gates and doors should be 
kept locked at all times and keys should 
not be left in the locks. 


10. One officer should be given the 
responsibility of supervising vault activi- 
ties and it should be his duty to see that 
the rules and regulations governing dual 
control and other safety measures are 
adhered to. 


Taxation 


The final committee report on Taxa- 
tion, by George W. Hornsby, assistant 
vice president, Girard Trust Co., Phil- 
adelphia, was not made available. 

The program ended on a tax note with 
an address by E. M. Elkin, general tax 
attorney for Westinghouse Electric 
Corp., on The Threat to Economic 
Democracy of Federal Spending and 
Taxing. Mr. Elkin concluded in these 
words: 


“Banking has a big stake in the pri- 
vate enterprise system. In a socialized 
economy investment and banking would 
also be socialized, and the banker would 
be entirely subservient to the wishes of 
the Socialist leaders. 


“Only to the extent that we individual- 
ly and actively concern ourselves with 
the affairs of Government and contribute 
to its improvement, will we reap the 
benefits of fiscal and economic sanity, 
instead of fiscal and economic lunacy. 
The citizens alone, if willing to devote 
even a part of their efforts to a clear un- 
derstanding of the problems involved, 
can preserve the America we love from 
class strife and the further socialization 
of our economy. We shall then retain the 


personal freedom and constructive in- 


dividual initiative that made America 
great.” 


A A A 


Discount on Blanket Bonds 


The discount on bankers blanket 
bonds, which has been granted to trust 
companies engaged exclusively in fi- 
duciary business, has been increased 
from 25% to 50%, effective May 2, 
according to an announcement by the 
Surety Association of America. This 
further reduction came as the result of 
a survey ‘covering a period of eight 
years, which revealed excellent risk ex- 
perience. 
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STOCKHOLDERS SPEAK 
(Continued from page 334) 





brought in the superintendents of its 31 
plants. Thousands of Union Oil Co. of 
California stockholders, unable to at- 
tend the annual meeting, viewed the 
company’s sound-film version of the 
annual report over television. Pennsyl- 
vania Power & Light Co., paced by 
Johns-Manville’s pre-war practice, fol- 
lowed its regular meeting with regional 
meetings in other parts of the state. 
















In addition to increased attendance at 
annual meetings, this year also saw 
more than the usual number of hot 
proxy battles. After a block of stock- 
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holders of Matson Navigation Co. had 
filed suit for $42,000,000, alleging mis- 
management, five new Directors were 
elected. North American Oil Consoli- 
dated saw two new Directors placed on 
the Board after the incumbents with- 
drew. Merritt, Chapman & Scott Corp. 
management, anticipating a fight for 
control, brought about a compromise. 


All this adds up to a revitalized cor- 
porate ownership, and it is possible that 
a hint of the shape of things to come 
can be gained from an informal meet- 
ing of stockholders of Johns-Manville. 
At that meeting a lady asked Chairman 
Lewis H. Brown to lean further toward 
democracy in corporate management. 
Chairman Brown replied that the corpo- 
cratic form; he compared it, rather, with 
a military establishment. 

Mr. Brown’s point, it is reasonable to 
suppose, was that the intricacies and 
complexities of modern business cannot 
be compared in any way with the prob- 
lems met by the pure Greek form of 
democracy or even with those of the 
old New England Town Meeting; he 
undoubtedly had in mind that swift de- 
cisions which must be taken, and opera- 
tions which must be carried out in the 
conduct of successful business today, re- 
quire such a high degree of specialized 
knowledge that the detailed opinions of 
relatively uninformed laymen are often- 
times invalid. The safe-guarding of in- 
vestors’ money—which is a function of 
management—is no longer a question 
of good-intent and limited knowledge; it 
is a highly skilled job calling for con- 
stant information, study and contact. 

Actually, the modern corporation 








THE Oldest TRUST COMPANY 
in New England 


Over 80 years’ experience in the 
management of estates and trusts 


Rhode Island 
Hospitat Trust Company 


HEAD OFFICE I 5 WESTMINSTER ST., PROVIDENCE I,R. I. 








might well be compared with the form 
of government under which we live: the 
republic. Both the government and the 
business form developed pretty much 
together. Both are in fact representative 
forms of democracy. In the government, 
representatives are elected to carry out 
the wishes and safe-guard the best inter- 
ests of the public. When they fail to do 
so, they can be removed. Corporation 
directors similarly gain office to repre- 
sent the stockholders—and, similarly, 
can be removed. Those elected are pre- 
sumed to have the special skills and tal- 
ents that fit them for the offices. In both 
cases they are there to serve the inter- 
ests of many other people whose very 
numbers militate against their exercis- 
ing direct control. 

As in the case of the nation, the big- 
ger the corporation has become, the 
further from direct control has the in- 
dividual stockholder, of necessity, been 
placed. He has, however, the periodic 
recourse of the annual meeting at which 
to make himself heard—in proportion 
to his holdings. 

While the stockholder has moved 
further from direct control of his in- 
vestments, however, he has also been the 
beneficiary of a parallel development. 
An alive, generally well-informed and 
accurate press has grown up beside the 
companies upon which it reports. This 
development has placed upon the finan- 
cial press the obligation of genuinely 
serving the absent owner with clear-cut 
factual reporting. Such reporting, to- 
gether with carefully conceived informa- 
tion through stockholder relations pro- 
grams, should keep investors informed. 
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Trust Conferences 
(Continued from page 349) 


ing tribute to two living charter mem- 
bers, W. P. Briggs and Al. Grutze, who 
are no longer members of the associa- 
tion. They had been invited to attend 
the meeting but were unable to come 
because of illness. Mr. Miller also com- 
plimented the Legislative Committee in 
getting the Prudent Man Rule amend- 
ment passed by the Legislature. 


F. H. Young, Manager of the Oregon 
Business and Tax Research, Inc., spoke 
on “Highlights, Spotlights and Black- 
lights of the 1949 Legislature.” 


The newly elected officers of the as- 
sociation are Secretary-Treasurer: Hen- 
ry L. Pittock, assistant trust officer, Port- 
land Trust and Savings Bank; Vice 
President: Lawrence L. Clark, trust 
officer, First National Bank of Portland; 
Vice President: H. A. Rasmussen, Jr., 
trust officer, Commercial National Bank 
of Hillsboro; President: Julian R. 
Smith, assistant trust officer, Bank of 


California, N. A., Portland. 


Pennsylvania 
(See page 372) 


Tennessee 


The fiduciary section of the Tennes- 
see Bankers Association met at Nash- 
ville on May 11, with Joe Sullivan, vice 
president and trust officer of Fidelity- 
Bankers Trust Co., Knoxville, presiding. 
The following officers were elected for 
the ensuing year: President—R. G. 
Brown, vice president and trust officer, 
National Bank of Commerce, Memphis; 
Vice President—F. S. Parker, vice presi- 
dent and trust officer, Nashville Trust 
Co.; Secretary—Ira Denton, trust offi- 
cer, First National Bank, Memphis. 


The newly elected President appointed 
a committee to explore the possibilities 
of expansion of permissible legal invest- 
ments in Tennessee, particularly along 
the lines followed in Pennsylvania. Alec 
B. Stevenson, vice president and trust 
officer of American National Bank, 
Nashville, was designated chairman. 


Washington 


Henry A. Hendricks, vice president 
and trust officer of the National Bank 
of Commerce of Seattle, has been elect- 
ed president of the Corporate Trustees 
Association of Washington. The election 
was held in conjunction with the Bi- 
State Trust Conference held recently in 
Vancouver, British Columbia, embrac- 
ing the annual meetings of the Trust 
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Companies Association of Oregon, the 
Corporate Trustees Association of 
Washington and the Mortgage and Trust 
Companies Association of British Co- 
lumbia, with the latter organization as 
host. Mr. Hendricks succeeds J. M. 
Gilbertson, of Puget Sound National 
Bank, Tacoma. 


Other new officers are P. W. McEntee, 
assistant trust officer of the Spokane 
and Eastern Division of the Seattle 
First National Bank, Spokane. vice 
president, and Frank C. Carmody, as- 
sistant trust officer of the Bank of Cali- 
fornia, N. A., Tacoma, secretary-treas- 
urer. 


PROGRAM FOR WESTERN TRUST CONFERENCE 


Louis H. Roseberry, retired vice- 
president and manager of the Trust 
Department of Security-First National 
Bank of Los Angeles, has been named 
Honorary Chairman of the 23rd West- 
ern Regional Trust Conference at Salt 
Lake City on August 17, 18 and 19, 


according to announcement made by 





L. H. ROSEBERRY 


W. J. FITZPATRICK 


William J. Fitzpatrick, trust officer of 
Salt Lake City’s Walker Bank & Trust 
Company, and General Chairman of 
the Conference. Mr. Roseberry was con- 
nected with the Trust Department of 
the Security-First National Bank from 
1912 to December, 1948, during which 
time he contributed much to the devel- 
opment of trust work and became a na- 
tionally recognized authority on fiduci- 


ary legislation and on many divisions of | 


trust service. 


The several hundred delegates from 
the fourteen Western States will hear 
addresses by Wallace F. Bennett, Presi- 
dent of the National Association of 
Manufacturers; J. L. Robertson, Deputy 
Comptroller of the Currency; and Wil- 
son McCarthy, President of Denver & 
Rio Grande Western Railroad Company. 
Other topics announced by Merle E. 
Selecman, Deputy Manager of the Amer- 
ican Bankers Association, sponsor of 
the Conference, will be: 


The Triangle of the Trust Business: 
H. M. Bardt, President, Trust Division, 
A.B.A., vice president & senior trust 


officer, Bank of America, N.T.&S.A. 


Methods of Trust Investment Review: 
H. C. Schuyler, vice president & trust 
officer, Union Bank & Trust Co., Helena, 
Mont. 


Making Trust Business Profitable: 





Gilbert T. Stephenson, Director Trust 


Research Department, The Graduate 
School of Banking, A.B.A. 


Some Pitfalls in Estate & Tax Plan- 
ning: Willis Ritter, Attorney, Salt Lake 
City. 

Perpetuities, Suspension of the Power 
of Alienation and Gifts to a Class: Brig- 
General Franklin Riter Attorney. 


Hazards of the Short Cut to Avoid 
Probate: Laurence H. Tharp, vice presi- 
dent in charge of trust department, The 
Anglo California National Bank, San 
Francisco. 

Surcharging the Fiduciary: W. D. 
Gallagher, trust officer, Bank of America 
N.T.&S.A., Los Angeles. 


The Trust Business as a Career: R. 
W. Sprague, vice president & trust offi- 
cer, The National Bank of Commerce, 
Seattle. 

Simplified Administration Statutes for 
Small Estates: LeRoy B. Staver, trust 
officer, United States National Bank, 
Portland, Ore. 


Trust Investment Policy and Tech- 
niques in a Changing Economy: Rich- 
ard P. Chapman Executive Vice Presi- 
dent, Merchants National Bank, Boston. 


A A A 


Uninvested Trust Funds 


A suggestion for reducing by 75% 
the time required for reconcilement and 
proof of the balance of the uninvested 
trust funds account, is contained in an 
article by C. E. Zurlinden of Central 
Trust Co., Cincinnati, in the April issue 
of Auditgram. 


The author describes a policy, which 
has been adopted by a number of banks, 
of carrying a separate general ledger 
account for “outstanding trust checks.” 
With all miscellaneous entries to the 
uninvested trust funds account adequate- 
ly described, the reconcilement time for 
these two accounts is substantially less 
than that required to reconcile a com- 
bined posted account without descrip- 
tion. 
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WHITE COLLAR SALARIES 


The National Office Management Asso- 
ciation has completed a survey of pre- 
vailing salary scales for white collar 
workers in this country and Canada. The 
findings are based on information furn- 
ished by 2524 companies covering approx- 
imately 175,000 employees in 25 types of 
office jobs. The tabulations in Table I 
give the high and low minimum weekly 
rates for each job by geographic area. 
Table II gives the number of respondents 
in each area reporting on the length of 
the standard work week and the number 





Min. Wk. Rates 


= Accounting Clerk A 
™ Accounting Clerk A 
= Accounting Clerk B 
jy Accounting Clerk B 


= Mail Clerk 


Canada 
High _ 
Low . 


of paid holidays per year. The tables 
should furnish a base for comparison of 
a bank’s current pay structure with that 
prevailing in industry in its area. 


A #8 A 
The Fourth Round 


Most of the key industries in the nation 
are about to open their annual labor con- 
tract negotiations. Unions appear deter- 
mined to get a fourth round in wage in- 
creases or other equivalent benefits. Al- 
though top leaders such as CIO’s Phil 


a 


Murray have insisted that wage increases 
are a “must” this year to maintain pur- 
chasing power, employers are equally de- 
termined to resist anything that would 
add to their already high cost structure. 


Pensions and other welfare benefits 
seem to be the real objective of labor this 
year. Declining sales and production have 
combined with the steadily dropping cost- 
of-living index to weaken arguments for 
a wage increase, but increased govern- 
ment support of social welfare programs 
and the Mineworker’s success in winning 
$100 a month pensions have made pen- 
sions the politically expedient issue. 





TABLE I 


= Tabulating Mach. Op. 

 Tabulating Mach. Op. 

ry Calculating Mach. Op. 
Transcribing Mach. Op. 


ty Key Punch Operator 


™ Mail Clerk 
= Messenger 
} Messenger 
= Payroll Clerk 
} Payroll Clerk 


' Telephone Operator 


ty Clerk, General—B 
my Secretary—Private 
ty Secretary—Steno. 
ty Stenographer—A 
= Stenographer—B 


my Clerk, General—A 


ty Typist—A 
 Typist—B 
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Eastern U.S. 
High 
Low . 








Southern U. S. we 





E. Central U. S. 
High 
Low . 




















W. Central U.S. 
High - 
Low 














Western U.S. 
High __.. 


Low 





TABLE II 


Standard Work Week— 
Under 40 
Over 40 


Work Staturdays—A verage 


Paid Holidays Per Year 
Under 6 
Over 6 . 


Canada 
Eastern U.S. 
Southern U.S 


40 























East Central U.S. 
West Central U.S. 
Western U.S. 


60 


Grand Total U. S. = 14% 


203 
67 


455 
90 


233 


136 142 
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NEW FIDUCIARIES ACT 


PENNSYLVANIA MODERNIZES PROCEDURE 


N April 18, 1949, the Governor 

of Pennsylvania approved the Fidu- 
ciaries Act of 1949. The Act regulates 
the administration and settlement of 
decedents’ estates, the enforcement of 
legacies and other charges, trust estates 
and estates of minors, foreign fiduciar- 
ies, absentees, presumed _ decedents, 
and sureties of fiduciaries. Excluded 
from the new act and to be dealt with 
by separate legislation are provisions 
concerning investments by fiduciaries, 
apportionment of death taxes among 
beneficiaries, and other matters of less 
importance. 


The application of the Act is limited 
to the estates of decedents dying on or 
after January 1, 1950, but with a few 
exceptions it applies at once to existing 
testamentary and inter vivos trusts (re- 
vocable and irrevocable) and to estates 
of minors. The exceptions exclude trusts 
created before January 1, 1950 from 
the operation of five sections that might 
affect vested interests under existing 
testamentary and irrevocable inter vivos 
trusts and estates of minors created by 
such trusts. 


Striking Changes on Real Estate 


The first seven articles relate to de- 
cedents’ estates, and it is in these arti- 
cles that the striking changes occur, 
particularly in respect to real estate. 
Real estate is made part of the admini- 
stration of the estate and is required 
to be inventoried, accounted for, and 
distributed in the same manner as the 
personal estate. Although title vests in 
the heir or devisee at the outset, the 
personal representative is given the 
right to possession and a power of sale 
without prior Court approval. 

These powers are somewhat limited 
in that Court approval is first required 
to gain possession from the heir or de- 
visee in possession at decedent’s death, 
to mortgage, and to grant options to 
sell, to make sales clear of liens of rec- 
ord at the time of decedent’s death, and 
the power of sale does not apply with- 
out Court approval to real estate speci- 
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fically devised. A sale under the power 
of sale, however, does discharge the 
property of the lien of legacies and 
debts, liabilities incident to the admini- 
stration of the estate, the claims of 
distributees, and the title and possession 
of the heir or devisee. 


A decree for possession by an heir 
or devisee may be made prior to ac- 
counting and a decree establishing title 
in the devisee or heir may be made 
where there is no grant of letters or 
where a personal representative has failed 
to account for six years. The automatic 
extension of the lien of judgments on 
real estate at death is reduced from 
five years to one year. 


Small Estates 


Estates that are under $1,000 (former- 
ly $500) exclusive of real estate and 
wages, may be settled with or without the 
grant of letters upon petition to the Or- 
phans’ Court. The exemption of $500 
formerly granted to widows and children 
has been increased to $750 and is avail- 
able to the surviving husband as well. 
Although called the Family Exemption, 
it is described as a reasonable require- 
ment for support during administration 
with a view to qualifying it for the 
Federal estate tax deduction. The 
method of obtaining the allowance from 
real estate follows the pattern for the 
spouse’s allowance in the new Intestate 
and Wills Acts. 

The provisions governing the grant 
of letters and removal of personal rep- 
resentatives have been clearly and con- 
cisely stated. The law has been changed 
so that a direction in a will relieving a 
non-resident executor of the duty to 
enter security will be recognized. The 
time for filing the inventory has been 
extended from thirty days to three 
months after the grant of letters and 
all real estate must be included. 

The personal representative is given, 
in addition to the powers over real 
estate, broad powers of management, 
such as power to abandon assets, to 
carry liability insurance, to continue a 


business by incorporation or otherwise 
(with Court approval), to grant powers 
of attorney for ministerial acts, to vote 
stock by proxy, accept deeds in lieu 
of foreclosure of mortgages (but not 
ground rents), to compromise contro- 
versies, and specifically to perform the 
decedent’s contracts. 

A new provision is authorization of 
investment of funds by a personal repre- 
sentative. The personal representative 
of a deceased fiduciary does not suc- 
ceed his decedent in the administration 
of the other estate, but may be re- 
quired to state an account of his de- 
cedent’s administration. New proced- 
ures are provided to resolve disagree- 
ments between or among personal rep- 
resentatives, 


Claims and Legacies 


The abatement, survival, and control 
of actions and the claims and rights of 
creditors and the limitations thereon 
are fully treated, and the case law per- 
mitting distribution after one year with- 
out liability to creditors who have not 
given notice of their claims is preserved. 
The order of payment of debts is al- 
tered somewhat and claims due the 
Commonwealth now rank with those of 
other general creditors. 


The provisions for accounting are 
substantially the same, but the uncert- 
ainty concerning the need for a guard- 
ian or trustee ad litem has been elimin- 
ated by authorizing the Court to pro- 
ceed without such guardian or trustee 
if there is a living person having a 
similar interest or if there is an ancestor 
interested in the estate not adversely 
to the minor or other unascertained 
person, i.e., the so-called doctrine of 
“virtual representation.” The Court may 
order distribution in kind, and where 
real estate is awarded, the decree must 
be recorded. 


The order of abatement of legacies 
is clarified, and the distinction between 
real and personal property abandoned. 
The rate of interest on legacies is re- 
duced to 3 per cent and the difference 
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between legacies to certain relatives and 
to others in computing interest is abol- 
ished. Interest begins a year from death 
on an outright pecuniary legacy, while 
legacies in trust and specific and dem- 
onstrative legacies bear interest from 


the date of death. 


Article 8, on the enforcement of leg- 
acies and charges, is substantially the 
same as the relevant portions of the 
old Act, with the exception that accu- 
mulation of excess income is permitted 
for the future protection of a charge 
or annuity, and a new method advo- 
cated by the Pennsylvania Bar Associa- 
tion for preserving and extinguishing 
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business. It accepts no 
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the lien of legacies and charges on 
land is adopted. 


Fiduciary Powers 


Articles 9 and 10 cover the admini- 
stration of trusts and minors’ estates, 
and follow substantially the correspond- 
ing provisions for the administration 
of decedents’ estates. In many instances, 
the provisions consist merely of a cross- 
reference to the decedents’ estates sec- 
tion. Powers similar to those granted 
personal representatives are granted to 
trustees, and these, in turn, are incorpo- 
rated by reference in the powers of 
guardians of the estates of minors. 


Trustees are given a general power 
to sell real or personal property, but 
a guardian’s power of sale is limited 
to personal property. To mortgage and 
to grant options to sell real estate, a 
court order is required for both trustee 
and guardian, but both may lease real 
estate for limited periods without court 
approval. Accounting and distribution 
by trustees is made similar to that for 
decedents’ estates and similar provision 
is made for dispensing with guardians 
and trustees ad litem. A new provision 
for trustees is the power granted to 
the Court to divide or to combine a 
trust with the consent of all parties in 
interest. 


Guardianships 


The provisions in Article 10 which 
are peculiar to estates of minors are 
the elimination of the necessity for a 
guardian in estates of $1,000 or less 
(formerly $500 or less), authorization 
of the parent or other person maintain- 


ing the minor as natural guardian to 
give a valid receipt, and authorization 
of transfer agents to recognize such 
natural guardian in the transfer of se- 
curities. Guardians in general are re- 
quired to be bonded, but are not re- 
quired when appointed by will, inter 
vivos instrument, or insurance contract 
as to property derived by the minor 
from such instrument, and corporate 
guardians, resident and non-resident, 
may not be required to enter bond. 


A new provision is that guardians ap- 
pointed by instrument shall have the 
same powers and duties as one appoint- 
ed by the court. Accounting is substan- 
tially the same as for trustees, includ- 
ing the filing of the accounts with the 
Clerk of the Orphans’ Court, rather than 
with the Register of Wills, as heretofore, 
and including the virtual representation 
provisions, Guardians are empowered to 
distribute income for maintenance and 
education of the minor without the 
heretofore required court approval, and 
a court may apply income or principal 
for the care, maintenance, or education 
of the minor, his spouse and his chil- 
dren, and for the burial of his spouse, 
children, or indigent parents. A conveni- 
ent new provision is the authority for 
the court at the death of a minor to 
pass his estate directly to his next of 
kin without the appointment of a per- 
sonal representative. 


Foreign Fiduciaries 


The strict and burdensome require- 
ments on foreign fiduciaries have been 
lifted, and the Uniform Powers of 
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Foreign Representatives Act has been 
substantially adopted in Article 11. In 
order to act, there must be no admini- 
stration pending in Pennsylvania, and 
except for stock transfers, the foreign 
fiduciary must file an affidavit that there 
are no known Pennsylvania creditors, 
and also file an exemplified copy of his 
appointment. 


Foreign fiduciaries may transfer 
stocks of Pennsylvania corporations 
without the above filings, but not if an 
administration is pending in Pennsyl- 
vania. A foreign personal representative 
cannot act in Pennsylvania until one 
month after his decedent’s death (to 
give Pennsylvania creditors, if any, an 
opportunity to take out ancillary 
letters). The court is authorized to 
make distribution to foreign fiduciaries 
for the benefit of non-resident benefici- 
aries when satisfied that the rights of 
Pennsylvania creditors are not affected 
and that there is adequate protection of 
the beneficiaries, by bond or otherwise, 
in the domiciliary jurisdiction. 


Absentees—Sureties 


Article 12 deals with absentees and 
presumed decedents. It is derived from 
case law, the Uniform Absence as Evi- 
dence of Death Act, and the prior Fidu- 
ciaries Act. It gives the court broad 
powers to find a specific date of death, 
as well as at the expiration of seven 
years of unexplained absence, and to 
appoint trustees for the preservation of 
an absentee’s estate after a year’s ab- 
sence. Provision is made for the ad- 
ministration and distribution of a pre- 
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sumed decedent’s estate in the same 
manner as any other decedent, except 
that the distributees are required to 
give refunding bonds. 

The new provisions concerning sure- 
ties grant to the surety the right of 
joint control of the bank account and 
other assets, the right to written notice 
of all accountings and other court pro- 
ceedings, and the right to intervene, file 
exceptions, and appeal in all proceed- 
ings affecting the surety’s liability. Once 
liability has been finally established by 
the court, the surety cannot thereafter 
deny such liability, even though he re- 
ceived no notice of the proceedings in 
which the liability was established. 

The repealer section saves from im- 
mediate repeal the existing laws that 
will not be supplanted by the new Act 
until January 1, 1950 and existing laws 
that will be supplanted in the future by 
other new legislation. It saves from re- 
peal entirely the Uniform Fiduciaries 
Act of 1923 and the various Acts rela- 
ting to military absentees and _ their 
deaths. 

a A b 
Bank Serves Gratis 


Kanawha Valley Bank of Charleston, 
W. Va., has agreed to act without 
charge as trustee of the Firemen’s Re- 
lief Fund established for the benefit of 
the families of seven men who lost their 
lives on March 4. The fund, consisting 
of contributions exceeding $100,000, 
will provide monthly payments for 15 
years, with distribution of the balance 
at that time. 

A trustee advisory committee, also 
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serving without compensation, consists 
of Mayor Andrews and the vice presi- 
dent and trust officer of each of Charles- 
ton’s four banks: Kanawha Banking & 
Trust Co., National Bank of Commerce, 
Charleston National Bank and Kanawha 
Valley Bank. 
x are 


Oregon Trusts Up 


Court and personal trust funds ad- 
ministered by state and national banks 
in Oregon amounted to $105,114,797 
on December 31, 1948, according to the 
recent report of the State Banking De- 
partment. A year earlier, the figure was 


$100,068,391. 
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CONNECTICUT 


Greenwich—Malcolm L. Hadden has 
joined the GREENWICH TRUST CoO. to sup- 
ervise investments in the trust depart- 
ment. A specialist in security analysis, 
Mr. Hadden was formerly an investment 
officer of the Fifth Avenue Bank of New 
York, of the City Bank-Farmers Trust 
Co., and of the Union Trust Co. of 
Springfield, Mass. 


New London—Frederick J. Smith has 
been advanced to trust officer of the NEw 
Lonpon City NATIONAL BANK upon re- 
linquishment of that title by president 
Harold C. Pond, who remains a director 
and chairman of the executive commit- 
tee. 


DELAWARE 


Wilmington—At EQUITABLE TrRuST Co., 
John P. Mulhern has been elected secre- 
tary succeeding Miss E. Virginia Bay- 
nard, who retired; A. Cleaver Bolton, in 
charge of new business, advanced from 
assistant trust officer to trust officer. 


ILLINOIS 


Chicago—CHICAGO TITLE & TRusT Co. 
appointed the following assistant secre- 
taries: J. Raymond Donlan, Walter E. 
Fischer and Lawrence Kuske; elected 
Sigmund V. Kacz as title officer. 


Springfield—P. W. Vance has been 
made an assistant trust officer of SPRING- 
FIELD MARINE BANK. 


INDIANA 


Logansport—Mark Mitchell, formerly 
junior examiner in the Bank and Trust 
Company Division of the Indiana De- 
partment of Financial Institutions, has 
been appointed trust officer of FARMERS 
& MERCHANTS STATE BANK. Mr. Mitchell 
was for two years deputy treasurer of 
Huntington County. 


IOWA 


Muscatine—George Springborn, who 
had been treasurer of Muscatine County 
for several years, has been elected as- 
sistant cashier and trust officer of Mus- 
CATINE BANK & TRUST Co., succeeding R. 
H. Isensee, who resigned. 


LOUISIANA 


New Orleans—A. C. Lapeyre, vice 
president, succeed L. V. DeGruy as head 
of the trust department of HIBERNIA 
NATIONAL BANK, the latter having re- 
tired. Advanced to trust officers were 
Kenner S. Baetjer (incorrectly reported 
last month as Kaetjer) and K. F. 
Schulte. 
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TRUST PERSONNEL CHANGES 


MASSACHUSETTS 


Pittsfield—Malcolm W. Lehman was 
elected president of PITTSFIELD NATIONAL 
BANK to succeed Kingsbury S. Nicker- 
son, resigned. 


NEW JERSEY 


Jersey City—See Houston, Texas. 


NEW YORK 


New York—CHEMICAL BANK & TRUST 
Co. announced the following elections: 
George M. Erhart, formerly trust officer, 
appointed corporate trust officer in 
charge of the Corporate Trust Depart- 
ment; Russell H. Sherman, formerly as- 
sistant secretary, appointed trust officer; 
Everett O. Stoothoff, assistant secretary 
in the department. Howard B. Smith, 
vice president in charge of the depart- 
ment, retired May 31. 

New York—CoLoNIAL TRUST Co. ap- 
pointed Harold Springer as trust officer. 
He was formerly with Continental Bank 
& Trust Co. 


New York—Michael Pescatello has 
been appointed investment officer of the 
First NATIONAL BANK, having recently 
resigned as vice president and invest- 
ment officer of the Central Trust Co. of 
Cincinnati. 


OHIO 


Cincinnati—Harry C. Harshman be- 
came investment officer of the CENTRAL 
Trust Co. following the resignation of 
Michael Pescatello. Mr. Harshman has 
been for 20 years an investment special- 
ist with City Bank Farmers Trust Co. of 
New York. 


PENNSYLVANIA 


Lansdale—W. H. Weingartner, assist- 
ant trust officer, has also been elected a 
vice president of the First NATIONAL 
BANK. 

Newville — At the First NATIONAL 
BANK, Mrs. Isabel Morgan was appoint- 
ed trust officer to succeed Mrs. Grace 
Goodhart, resigned. Mrs. Phyllis Myers 
became an assistant trust officer. 

Philadelphia—GIRARD TRUST Co. an- 
nounced the following changes: Thomas 
S. Hopkins retired as vice president and 
secretary on May 31, after 48 years; as- 
sistant vice president Reginald R. Jacobs 
succeeds him as secretary; William R. 
Jones, vice president and treasurer, re- 
linquished the latter post; Edward T. 
Clute advanced to treasurer; Leslie A. 
Hoffman became trust operations officer; 
Rober K. Zerbe, estate planning officer. 

Philadelphia—James P. Tyson became 
assistant vice president of SECOND Na- 
TIONAL BANK which absorbed Tioga Na- 
tional Bank & Trust Co., of which he 











formerly was cashier and trust officer, 
Wesley S. Smith, who had been president 
of Tioga since 1933, retired. 

Scranton—Major Ralph A. Gregory 
has been elected chairman of the board 
of THIRD NATIONAL BANK & TRusT Co., 
and is succeeded as president by John R, 
Simpson. 










TENNESSEE 





Chattanooga — HAMILTON NATIONAL 
BANK elected Herbert Spaulding an as. 
sistant vice president and assistant trust 
officer. 







TEXAS 


Houston—Roland C. Cardner heads the 
newly organized investment division of 
First NATIONAL BANK, having resigned 
from that position with the First Nation. 
al Bank of Jersey City, N. J. He will 
assist correspondent banks and work with 
the institution’s trust committee in in- 
vesting trust and agency funds. 












VERMONT 


Middlebury—Page S. Ufford retired as 
vice president and trust officer of AppI- 
SON COUNTY TRUST Co. 









VIRGINIA 


Winchester—H. R. Edwards has been 
elected cashier and trust officer of Com- 
MERCIAL & SAVINGS BANK succeeding the 
late John I. Sloat. 









IN MEMORIAM 


A. P. GIANNINI, 
founder - chairman 
of the BANK OF 
AMERICA N. T. & 
S. A., died June 
3rd, ending the 
most _ spectacular 
career in banking 
which this country 
has ever witnessed. 
A Californian born 
of Italian immi- 
grants, he built a neighborhood San 
Francisco bank into the largest bank 
under private charter in the world, with 
513 branches in California and resources 
of $5,651,023,696. Mr. Giannini was also 
head of the affiliated Transamerica Corp., 
the Giannini financial empire which in- 
cluded banks in four other West Coast 
states. 











- 


A. P. GIANNINI 
















ALFRED G. B. STEEL, former vice pres 
ident in charge of the trust department 
of TRADESMEN’s NATIONAL BANK & 
Trust Co., Philadelphia, and former pres 
ident of the Pennsylvania Academy of 
Fine Arts. 
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FRANCIS P. McGINTY, president of the 
First BANK & Trust Co. of Utica, N. 
Y., since 1930. 

ALBERT P. IMAHORN, president of HI- 
BERNIA NATIONAL BANK, New Orleans, 
since 1933 and a past president of the 
New Orleans Clearing House Assn. 

MAXWELL F. MACNALLY, trust officer 
of PENNSYLVANIA COMPANY FOR BANK- 
iInG & Trusts, Philadelphia. 


Harry J. ELLISON, a director and for- 
mer chairman of the board of SECURITY 
Trust Co., Wilmington, Del., who had 
resigned as chairman January 1, 1948, 
after 53 years with the bank. 


HowarD EVANS, assistant trust officer 
of DOLLAR SAVINGS & TRUST Co., Youngs- 
town, Ohio. 


~ 


BRIEFS 


Roanoke, Va.—D. P. Hylton, vice pres- 
ident and trust officer of COLONIAL AMER- 
ICAN NATIONAL BANK, has been elected 
president of the Roanoke Chapter of 
Bridgewater-Daleville College Alumni 
Association. 


Charlotte, N. C—AMERICAN TRUST Co. 
has moved its trust department to new 
quarters on the third floor of the main 
office at 204 South Tryon Street, to take 
care of its increasing trust business. 


Tacoma, Wash.—John M. Gilbertson, 
vice president and trust officer of PUGET 
SoUND NATIONAL BANK, has been elected 
president of the Tacoma Clearing House 
Association, succeeding Guy T. Pierce, 
vice president of National Bank of Wash- 
ington. 

Charleston, W. Va.—W. Payne Brown, 
trust officer of NATIONAL BANK OF CoM- 
MERCE, has been elected president of the 
Charleston Civitan Club. 


~~ 


MERGERS 


Hartford, Conn. 
—Ostrom Enders, 
president of HarRT- 
FORD NATIONAL 
BANK & TRuST Co., 
and James W. 

- Knox, president of 
the First NATION- 

AL BANK of Hart- 
ford, announced 

that the boards of 

directors of both 

banks had approved consolidation of the 
institutions under the name of the for- 
mer. Mr. Enders will be president of 
the consolidated bank and Mr. Knox, sen- 
ior vice president; all other officers of 
both institutions will continue. 

Total resources will amount to $180 
million, making it the fourth largest 
bank in New England. After approval 
by the Comptroller of the Currency, a 
Special meeting of stockholders of both 
banks will be held this month to ratify 
the action of the directors. 





OsTROM ENDERS 


June 1949 


Newark, N. J.—MERCHANTS & NEW- 
ARK TRUST Co. plans to merge with NA- 
TIONAL STATE BANK, one of the oldest 
banks in New Jersey, subject to approval 
of the stockholders of both banks at a 
meeting June 15th. Under the proposed 
merger, W. Paul Stillman, president of 
National State, is to continue as pres- 
ident, while Julius S. Rippel, president 
of Merchants National, will become a 
director. The consolidated bank will be 
known as NATIONAL STATE BANK. 


~ 


50 Years of Trust Service 


Frank F. Taylor, 
vice president in 
charge of the Trust 
Department and di- 
rector of the Con- 
tinentalIllinois 
National Bank and 
Trust Company of 
Chicago, attained 
his 50th anniver- 
sary with the bank 
on May 25. Mr. 
Taylor has devoted the entire 50 years 
to trust work. He is one of the nine 
original employees of the trust depart- 
ment of the Illinois Trust and Savings 
Bank, a Continental predecessor. 





FRANK F. TAYLOR 


~ 


Newly Elected Vice Presidents 
of Trust Division, A.B.A. 


ALA.—Turner Rice, vice president and 
trust officer, First National Bank, 
Mobile 


CaL.—T. B. Williams, vice president and 
trust officer Security-First National 
Bank, Los Angeles 

DEL.—John E. McBride, Manager, Dela- 
ware Trust Co., Frederica 

InD.—Francis A. Ohleyer, vice president, 
Fletcher Trust Co., Indianapolis 

KaAns.—Guy W. Astle, cashier and trust 
officer, First National Bank, Hutchin- 
son 

Mp.—Earl D. Young, president, Union 
Bridge Banking & Trust Co. 

Miss.—H. S. Robinson, cashier and trust 
officer, Bank of Tupelo 


Mo.—Royal D. Kercheval, vice president 
and trust officer, Boatmen’s National 
Bank, St. Louis 

N. J.—Jay Knox, vice president and trust 
officer, First Camden National Bank 
& Trust Co. 

Oun10—Thomas H. Kiley, vice president 
& trust officer, Ohio Citizens Trust Co., 
Toledo 

OKLA.—J. W. Hockman, vice president & 
trust officer, First National Bank & 
Trust Co., Muskogee 

Pa.—George R. Bailey, vice president, 
Harrisburg Trust Co. 

S. C.—Porter Williams, vice president 
& cashier, Carolina Savings Bank, 
Charleston 


S. D.—John P. McQuillen, vice president 
& trust officer, Northwest Security Na- 
tional Bank, Sioux Falls 

TENN.—Fitzgerald Parker, vice president 
and trust officer, Nashville Trust Co. 


Tex.—J. H. Brooks, trust officer, First 
National Bank, Fort Worth. 


~ 


Newly Elected Officers of 
Corporate Fiduciary Assns. 
Arizona 
Pres.: George A. Hillier, Valley Na- 
tional Bank of Phoenix 


V.P.: Charles W. Mickle, Phoenix Title 
& Trust Co. 


Sec-Tr.: L. A. Thomas, Valley National 
Bank of Phoenix 


Boston 


Pres.: Edward F. MacNichol, Fiduci- 
ary Trust Co. 

V.P.: Paul I. Wren, Old Colony Trust 
Co. 

Secy.: C. Philip Johnson, New England 
Trust Co. 

Treas.: John J. Leahy, Rockland-Atlas 
National Bank 


Kansas City, Mo. 


Pres.: Howard P. Cameron, Commerce 
Trust Co. 

V.P.: Paul H. Jenree, Exchange State 
Bank 

Sec-Tr.: J. W. Ramsey, Jr., Union 
National Bank 


INSTITUTIONAL 
BOND 
SHARES 


OF 


GROUP SECURITIES, INC, 
Incorporated 1933 
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INCOME TAX 


Capital gains paid to legatee during 
period of administration not deductible 
as income “properly paid.” Decedent’s 
will left entire residue of his estate to 
wife, who survived him only two weeks. 
Will was silent as to disposition of any 
income earned by estate during admin- 
istration. During first fiscal period after 
decedent’s death, executors realized a net 
short term gain of $504,379. Out of this, 
executors, during period of administra- 
tion, paid wife’s estate sum of $483,126 
and took deduction under Code Section 
162(c) as a payment of income. Commis- 
sioner disallowed deduction on ground 
that it was payment of principal. 


HELD: For Commissioner. Whether 
capital gains of estate realized during 
period of administration constitute “‘in- 
come” which may be “properly paid” dur- 
ing period of administration depends up- 
on will and law of state in which estate 
is being administered. Under rule in New 
York, where estate was administered, 
capital gain received by estate becomes 
payment of principal when distributed 
to legatee. Hence, estate could not deduct 
as income “properly paid” the amount of 
capital gain distributed to estate of 
residuary legatee. Simon and Warshaw, 
Exrs. v. Hoey, U.S.D.C., S.D.N.Y., April 
20. 


Taxable and non-taxable income must 
be prorated. Decedent created testament- 
ary trust under which trustees were di- 
rected to pay fixed annual amounts to 
each of some 35 specified persons for 
life. In 1942 trustees paid an aggregate 
of $19,380 to fourteen then surviving 
beneficiaries, and in 1943 an aggregate 
of $17,848 to thirteen then surviving. 
Trust’s net income available for distri- 
bution comprised non-taxable interest on 
state, county and city bonds, ordinary 
taxable income and partially taxable in- 
terest. 


On income tax returns for 1942 and 
1943, trustee deducted full amounts dis- 
tributed to beneficiaries. Commissioner 
reduced these by eliminating percentage 
of aggregate payments equal to per- 
centage of tax-exempt income in trust’s 
total income available for distribution. 

HELD: Commissioner sustained. Sec- 
tion 162(d) of Code, added by 1942 Rev- 
enue Act, does not exclude consideration 
of tax-exempt income in arriving at 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


amount of deduction allowed to the trust. 
Estate of W. R. Burt Trusts No. 27 and 
27A v. Comm., 12 T.C. No. 87, April 29. 


Trust income not includible in inconie 
of grantor-trustee. In 1935 taxpayer cre- 
ated three trusts for benefit of his wife 
for life, with remainder over to children 
upon their reaching certain ages, and in 
event of their death prior to that time, 
to their issue. Grantor transferred to 
himself, as trustee, 21,000 shares of stock 
of corporation of which he was pres- 
ident, and paid gift tax on transfer. 
Thereafter, wife reported income of 
three trusts as hers. Commissioner deter- 
mined that 1941 income of three trusts 
was taxable to grantor under Clifford 
doctrine. 


HELD: Trust income not taxable to 
grantor. To justify taxation of income 
of a trust to grantor under that doctrine, 
grantor must have retained such a “bun- 
dle of rights” that in substance he re- 
mained owner of trust property. Here, 
trust instrument was irrevocable, income 
beneficiaries and ultimate distributees 
were definitely fixed and could not be 
changed. Conditions as to payment or 
accumulations were likewise definitely 
fixed and not subject to change, and pos- 
sibility of reverter was so remote as to 
be insignificant. In view of this, fact that 
grantor had power to vote capital stock 
of trusts was not of such controlling 
importance as to warrant taxation of 
trust income to him. Harvey C. Frue- 
hauf, 12 T.C. No. 88, April 29. 


Full amount of income distributed for 
support of minor children taxable to 
grantor. Taxpayer created trust for ben- 
efit of his two minor children, in connec- 
tion with separation agreement with 
wife who was given exclusive custody, 
care and control during their minorities. 
In 1943, trustees distributed to guardian 
of children, for their support, education 
and maintenance, about $2,034 each. 
Amount actually applied by guardian for 
such purposes was $1,985 for one child, 
and $1,749 for the other. Trustees did 
not attempt to recover any portion of 
unexpended amount. Commissioner con- 
tended entire amount was taxable to 
grantor. ; 


HELD: Under Section 167(c) of Code 
entire amount distributable is includible 
in income of grantor. Trust income is 
taxable to him to extent it is “applied 














or distributed” for support er mainten- 
ance. Section applies to trustees, not to 
guardian, and although guardian did 
not use entire amount distributed, this 
did not relieve grantor of liability for 
tax on amount not actually used for sup- 
port and maintenance. Peerls v. Comm, 
12 T.C. No. 98, May 12. 










Deceased partner’s share of partner. 
ship income reportable in full. Decedent 
was one of three equal partners under 
agreement which provided that upon 
death of any partner, partnership would 
be continued by surviving partners for 
one year from January Ist next fol- 
lowing such death. Deceased partner's 
estate was entitled to receive same pay- 
ments and credits deceased partner would 
have been entitled to if living, and estate 
was also to be liable for proportionate 
share of liabilities. Agreement also pro- 
vided for purchase of deceased partner’s 
interest by surviving partners. 

Upon death of decedent on July 8, 
1941, fair market value of inventory was 
$721,000, one-third of which was _ used 
in determining the value of decedent’s 
interest in partnership for estate tax 
purposes. In determining profit of part- 
nership from July 9, 1941, to June 30, 
1942, closing inventory of $665,000 was 
used as opening inventory in income tax 
return which partnership filed. Amount 
of partnership income distributable to 
deceased partner’s estate was $95,000. 
Executor reported this on income tax re- 
turn. However, executor deducted an item 
of approximately $18,500 representing 
one-third of difference between inventory 
as reported in partnership return and 
that reported in estate tax return. Con- 
missioner disallowed deduction claimed. 


HELD: Deceased partner’s share of 
income is taxable to estate in its entirety. 
Section 113 of Code, which provides for 
adjusted basis for determining gain or 
loss on property acquired by decedent’s 
estate from decedent, has no application 
since there was no distribution in kind 
from partnership inventory. In fact, part- 
nership agreement was aimed at prevent- 
ing any such distribution on death of 
partner, so that partnership could cot- 
tinue. Aaron Lowenstein Est., 12 T.C. 
No. 90, May 4. 


ESTATE TAX 



















































Payment from trust fund created by 
employer not includible in decedent’s ¢s- 
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TATES 


tate. Decedent’s employer voluntarily 
created a ten-year profit-sharing trust for 
benefit of decedent and other employees. 
Employer contributed $25,000 to trust in 
1941 and $5,000 in 1942. In event of 
death of any employee during trust, 
trustees were to pay over employee’s 
share pursuant to his testamentary in- 
structions, and if none to his issue. Trus- 
tees, in the absence of testamentary direc- 
tion, paid to decedent’s issue $2,142.85. 
Commissioner determined that this was 
part of decedent’s estate. 


HELD: Amount of payment is not in- 
cludible in decedent’s estate. Commis- 
sioner’s argument was that payment 
should be included in estate as property 
transferred by decedent, under which 
transfer decedent retained certain inci- 
dents of ownership for period measured 
in fact by his life. However, employer 
was under no obligation to create trust 
and pay additional compensation. Hence, 
subsection (c) and (d) of Code Section 
811 were inapplicable. Saxton Est. v. 
Comm., 12 T.C. No. 74, April 13. (See 
same case below.) 


Appointive property included in estate 
where power renounced. Decedent had a 
life estate in and testamentary power of 
appointment over trust created by her 
mother’s will. Will provided that, in de- 
fault of appointment, principal should be 
equally divided between two sons. Deced- 
ent died in September 1942, and by her 
will appointed a life estate to her hus- 
band and remainder over at his death to 
her two sons. Husband died in 1943 and 
sons expressly renounced appointment to 
them, electing to take under grandmoth- 
er’s will. Commissioner included entire 
principal in decedent’s estate. 


HELD: Commissioner sustained. Prop- 
erty is includible in estate under Section 
811(f) as it existed prior to amendment 
by 1942 Act. Where donee of power mere- 
ly echoes the limitations over upon de- 
fault of appointment, he may well be 
deemed not to have exercised his power, 
and therefore not to have passed any 
property under such a power. In this 
case, however, decedent did more than 
merely echo the limitations over upon de- 
fault. Had she not exercised her power, 
her sons would have taken principal ab- 
solutely. Instead she created a life estate 
in her husband with remainders over to 
her sons. These were different from those 
which would have passed under will of 
grandmother. Kerr v. Comm., C.C.A. 3, 
April 27. 


Charitable deduction allowed in spite 


of power of invasion of trust by life ten-. 


ant. Decedent created testamentary trust 
with income payable to wife for life and 
thereafter to daughter. Remainder was 
bequeathed to charitable foundation up- 
on daughter’s death. Daughter prede- 
ceased testator. Will also provided for 
use of principal for support, maintenance, 
or treatment of illness of wife and 
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daughter if funds for such purposes were 
needed. Invasion was limited to $5,000 in 
any one year and was subject to court ap- 
proval. Deduction for bequest to charity 
was taken by executrix, but Commis- 
sioner reduced it by present value of a 
$5,000 annuity. Executrix paid deficiency 
and brought suit for refund. 


HELD: Refund granted. Charitable 
deduction allowed in full. Testator’s wife 
had an independent estate which pro- 
duced annual income of from $9,000 to 
$12,000. Income from trust was from 
$7,000 to $11,000. Wife’s accustomed 
standard of living called for expenditures 
not exceeding $7,500 per year. On this 
basis trust principal was not substan- 
tially threatened by any possibility of 
invasion because of wife’s needs. Berry 
v. Kuhl, C.C.A.-7, May 12. 


Proceeds of group life insurance pur- 
chased in part by employee includible in 
his estate. Decedent’s employer, out of 
gratitude for services rendered by em- 
ployees, took out group life insurance 
policy for them. Decedent paid about 
45% of premiums. Wife was named sole 
beneficiary under two policies and de- 
cedent had right to change beneficiary. 


HELD: Entire proceeds includible in 
decedent’s estate. Retention by insured 
of right to change beneficiary constitutes 
“incident of ownership” warranting in- 
clusion of insurance proceeds in gross 
estate. Fact that premiums were paid in 
part by employer would not exclude any 
part of proceeds from estate. Saxton 
Est. v. Comm., 12 T.C. No. 74, April 13. 


BUREAU RULING 


Installment payments under settlement 
option in insurance policy do not consti- 
tute annuities. Bureau has ruled on 
treatment, for purpose of Form 1099, of 





distribution of proceeds of policies over 
limited period of time under two types of 
optional settlements. Under one, known 
as “Type 1, Limited Installments,” pro- 
ceeds are paid out in specified number of 
installments, depending upon amount of 
proceeds, guaranteed interest factor and 
excess interest that may be attributed to 
balance. Under the other, “Type 2, 
Specified Amounts,” owner of policy 
designates amount of monthly install- 
ments, number of such installments pay- 
able depending upon amount of pro- 
ceeds, guaranteed interest factor, and 
excess interest apportioned by company, 
which are allowed on balance. 


(1) The two types of settlement do 
not constitute annuities; amounts paid 
under both upon maturity of a policy, as 
an endowment or a’‘cash surrender value, 
are treated in same manner, and under 
principles of the Thornley case (2 T.C. 
220), there is no taxable income until 
total consideration paid has been return- 
ed. Any excess interest that may be al- 
lowed beyond the guaranteed rate under 
both types of settlement is not report- 
able as taxable income on Form 1099 
until total premiums paid have been re- 
turned. 


(2) Where settlements under both 
Types 1 and 2 are applicable to proceeds 
paid by reason of death of insured, ad- 
ditional amounts added to installments 
on account of earnings of insurance com- 
pany constitute gross income and are 
required to be reported on information 
returns. Special Ruling by Deputy Com- 
missioner Stowe, April 29. 


The time for tax-free release of powers 
of appointment would be extended one 
year to July 1, 1950 by H.R. 4965, in- 
troduced on June 2. 
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I949 STATE LEGISLATION 


Arkansas 


Ch. 349: Permits sale, upon order of 
Probate Court, of land jointly held by 
an incompetent person with others, 
even though not necessary for payment 
of debts or maintenance, where it ap- 
pears that such sale would advance the 
interest of the others and not prejudice 
the incompetent’s interest. 


Act 453: Permits investment by fi- 
duciaries in obligations issued, assumed 
or guaranteed by International Bank for 
Reconstruction and Development. 


Arizona 


Ch. 108: Provides for succession of 
fiduciary powers, duties and obligations 
upon conversion, merger or consolida- 
tion of banks. 


Colorado 


S.B. 213: Permits investment of 
estate funds in savings and loan ac- 
counts. 


H.B. 15: Increases the maximum 
small estate from $300 to $500 and ap- 


plies to mental incompetents. 


H.B. 825: Amends several sections of 
probate law. Inter alia, lapsed legacies 
become part of residue of estate. It is 
not necessary to file original papers 
supporting a claim, but originals must 
be exhibited upon demand. If a claim 
is not filed within 6 months because of 
neglect or omission by personal repre- 
sentative or his attorney or agent, court 
may allow claim on such terms and 
conditions as the court may deem just. 
Contest of will is limited to 6 months 
after probate rather than one year. 
Estates probated in wrong county can be 
transferred to the right county, but if 
not transferred, the administration is 
binding on all persons. 


H.B. 949: Gives to insurance passing 
in trust for designated beneficiaries the 
same inheritance tax exemption that it 
has where it passes directly to such bene- 
ficiaries, 


An important amendment to the Con- 
stitution was adopted for submission at 
the 1950 general election. It would 
change Section 36 of Article V to re- 
move the prohibition against the general 
assembly’s authorization of investment 
by fiduciaries in the bonds or stocks of 
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any private corporation. In its stead, 
the amendment would allow the legisla- 
ture to prescribe the classes or types of 
permissible investments where the invest- 
ment powers are not set forth in the 
instrument. 


Florida 


H.B. 128: Amends statute permitting 
county judge to dispense with admini- 
stration of testate or intestate estate to 
apply to non-residents as well as resi- 
dents, and to increase limit from three 
to five thousand dollars. 


Iowa 


H.B. 38: Increases from $7,500 to 
$15,000 the minimum amount of an 
intestate estate which is to go to a sur- 
viving spouse where there are no issue. 


Maine 


Ch. 439: Amends statute which pro- 
vides that widow is to receive one-half 
of intestate estate where there are no 
issue, to add a proviso that, if spouses 
were living together at time of death, 
the survivor is to take the first $5,000 
after payment of debts, funeral and ad- 
ministration expenses, plus one-half of 
the excess. If personal estate is insuffici- 
ent to pay these amounts, real estate 
may be sold or mortgaged. 


Ch. 277: Creates presumption in 
favor of bank, acting in good faith and 
without actual knowledge to the con- 
trary, that checks drawn by a fiduciary 
and deposited to his personal account 
represent funds to which the fiduciary 
is personally entitled. 


Maryland 


Ch. 672: Provides that, unless other- 
wise stipulated in will of person dying 
after June 1, 1949, all net income accru- 
ing from date of testator’s death shall 
be distributed as income to those who 
are entitled under the will to the income 
from the residuary estate or residuary 
trust in the relevant proportions. 


Ch. 369: Makes it clear that court 
may extend time for renunciation under 
will by any spouse, not only one under 
the disability of infancy or incompe- 
tency. 


Ch. 18: Increases preference of fu- 
neral expenses from $300 to $500. 


Massachusetts 


Ch. 171: Provides that on any ap- 
peal, whether in equity or probate, 
where the evidence is not reported, if 
the full court is of the opinion that 
the judge’s report of material facts is 
not sufficient to enable it properly to 
adjudicate the subject matter involved, 
it may in its discretion direct the judge 
to make such further report of facts 
as the full court deems necessary. 

Ch. 140: Authority of court to ap- 
portion compensation of fiduciaries be- 
tween principal and income has been 
enlarged to apply to costs and counsel 
fees. 

Ch. 179: Extends period for contro- 
verting allegation of fiduciary capacity 
of a plaintiff to such time as court 
may allow on motion and notice. 


Minnesota 


Ch. 607: Provides 


powers of appointment. 


for release of 


Ch. 160: Permits a person to dispose 
of his body or any part thereof to a 
university, state board of public health 
or licensed hospital. 


Nebraska 


L.B. 13: Repeals community prop- 
erty law enacted in 1947. Property ac- 
quired by husband or wife, during mar- 
riage and between Sept. 7, 1947, and 
April 20, 1949 (effective date of new 
law) and property acquired thereafter 
in exchange therefor, is not to be re- 
garded as community property unless 
the contrary is satisfactorily proved. 
Notwithstanding the fact that any prop- 
erty may actually be community prop- 
erty, a husband or wife may deal with 
any such property standing in his or 
her name or management in the same 
manner as if the community property 
law had never been enacted. 

Proof that property is community 
must be made by affidavit within one 
year from April 20, 1949, filed in the 
office of the register of deeds of the 
county in which any real estate involved 
is situated; filed with the corporation 
as to any stocks; filed with the debtor 
as to any bonds, notes or other evi- 
dences of indebtedness; filed with the 
home office of the insurance company as 
to any life insurance; and, as to all 
other personal property, filed with the 
county clerk of the county in which 
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the husband resides or last resided in 
Nebraska. 

L.B. 281: Increases from one to two 
percent the fee of an executor or admin- 
istrator on portion of estate exceeding 
$5,000. 

L.B. 157: Clarifies procedure for de- 
termination of inheritance tax. 

L.B. 232: Adopts in substance the 
revised Uniform Veterans’ Guardianship 
Act. 

L.B. 307: Provides for refunding of 
overpayments of estate taxes. 

L.B. 308: Provides for reciprocal ex- 
emption from inheritance tax of bequests 
to charitable, etc. organizations, and 
adds United States, Nebraska and any 
of its subdivisions as eligible beneficiar- 
ies. 


Nevada 


Ch. 284: Expedites intermediate ac- 
counting by trustees. 


New Hampshire 


Ch. 31: Prohibits guardians of vet- 
erans from investing in stocks or bonds 
legal for savings banks without prior 
consent of court except as to U. S. and 
New Hampshire obligations and those 
guaranteed by U. S. 


New Jersey 


Ch. 83: Reduces amount of refund- 
ing bond required of legatee or distribu- 
tee from double the value of the legacy 
or distributive share to the actual value 
thereof. 


New Mexico 


Ch. 164: Permits proof by declara- 
tions of deceased persons where instru- 
ment, signed by reputed father of il- 
legitimate child, recognizing same as an 
heir, has been lost or destroyed or its 
genuineness attacked. Such proof must 
be corroborated by proof of general and 
notorious recognition of child by father. 


North Carolina 


S.B. 184: Authorizes clerk of superi- 
or court to accept bond from executor 
or administrator in the amount of 110% 
of the value of the personal property, 
rather than 200%,-as in the case of per- 
sonal sureties, or 125%, as in the case 
of a surety company. 

H.B. 216: Permits debts of less than 
$500 owed to decedent to be paid to 
clerk of court for use of widow’s allow- 
ance and funeral expenses. 


Sec. 35-3.1 is amended to permit 
clerk of superior court to appoint ancil- 
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lary guardian for non-resident incompe- 
tent or insane person. 


H.B. 583: Permits guardian to apply 
to clerk of court for permission to sell 
or mortgage real estate in cases where 
the interest of the ward would be ma- 
terially promoted thereby, as well as 
where such action is necessary, and now 
requires approval of clerk’s order by 
judge. 


Oklahoma 


S.B. 98: Dispenses with necessity of 
notice to creditors where decedent has 
been dead for more than five years prior 
to proceeding for appointment of exe- 
cutor or administrator, provided that 
further probate proceedings therein 
shall not constitute a bar to the rights 
of creditors. 


Oregon 


Ch. 418: Provides for removal of 
guardian upon the grounds prevailing 
in the case of an executor or admini- 
strator, upon application of any credi- 
tor, ward or other interested person, as 
well as upon court’s own motion. 


Ch. 350: Declares that title to any 
lands heretofore conveyed shall not be 
questioned or affected by reason of the 
alienage of any person from or through 
whom title may have been derived. Re- 
peals Sec. 61-105, O.C.L.A., requiring 
annual accounting by trustees of prop- 
erty or interest therein belonging to an 
alien or the minor child of an alien. 

Ch. 477: Makes a number of changes 
in procedure for allowance and rejec- 
tion of claims by executor or administra- 








tor, among them being a requirement 
that the latter serve notice of rejection 
to the claimant or his attorney, with a 
right in the claimant to present the re- 
jected claim to the court within 30 days 
after such notice. Also, no claim barred 
by the statute of limitations shall be 
allowed, nor may the court allow a re- 
jected claim except upon competent evi- 
dence other than the claimant’s testi- 
mony. 

Ch. 316: Advances date after which 
action may be commenced against exe- 
cutor or administrator from six months 
to 120 days following grant of letters, 
but after rejection of claim, and limits 
liability of executor or administrator 
where claim is presented after the expira- 
tion of six months from the publication 
of his notice of appointment. 


Ch. 523: Makes a number of minor 
changes in statute governing sale of 
property by executor or administrator. 


Ch. 417: Adds non-residence as a 
ground for removal of executor or ad- 
ministrator, and permits application for 
removal where probable loss can be 
shown to the estate rather merely to the 
applicant. Also requires notice to be 
served in manner provided for service 
of summons. 

Ch. 536: Makes several revisions in 
statute permitting bank or trust com- 
pany to pay deposit of a decedent di- 
rectly to certain relatives: (1) increases 
maximum amount payable from $500 
to $1,000; (2) extends degree of eligi- 
ble payees to surviving brothers and 
sisters of lawful age, where there is no 
surviving spouse, child or parent; (3) 
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requires statement in affidavit from pay- 
ees that they will pay out of the fund, 
just debts of decedent, as well as ex- 
penses of last illness and funeral; (4) 
obliges bank to determine relationship 
of claimants to decedent (formerly no 
obligation); (5) makes statute appli- 
cable only to intestacies. 

Ch. 475: Grants surviving spouse 
right of election as to personal prop- 
erty in addition to any right of dower, 
curtesy or homestead. Spouse may elect 
to take under the will or an undivided 
one-fourth interest in personalty, sub- 
ject to proportionate share of decedent’s 
debts, expenses of last illness and ad- 
ministration, and subject further to be- 
ing sold for the best interest of the 
estate or for the purpose of distribu- 
tion. Spouse shall be deemed to have 
elected to take under the will unless 
contrary statement is served on executor 
or his attorney within 90 days after 
admission of will to probate. 


Pennsylvania 


Act 121: Fiduciaries Act of 1949, 
(see page 379.) 

Act 544: Fiduciaries Investment Act 
of 1949 consolidates all the statutes gov- 
erning investment powers of fiduciaries 
excepting personal representatives. Only 
minor changes are made in codifying 
existing law. (See page 373.) 

Act 6: Permits president judges of 
common pleas courts to appoint guar- 
dians of estates of incompetent persons 
when court is not in session. 

Acts 142 and 302: Make bonds of 
State Public School Building Authority 
and Pennsylvania Turnpike authorized 
investments for fiduciaries. 

Act 315: Exempts from Inheritance 
Tax property held in joint names of 
husband and wife with right of surviv- 
orship, although not owned by entireties. 

Act 390: Authorizes conveyance of 
entireties interest of either former 


spouse after divorce to the other with- 
out the joinder of the grantee spouse 
in the conveyance and validates such 
conveyances formerly made. 


Act 412: Provides that property ac- 
quired by husband and wife after Sep- 
tember 1, 1949, will upon divorce auto- 
matically be owned as tenants in com- 
mon. 

Act 466: Permits non-resident cor- 
porate fiduciaries created by merger or 
consolidation to act as a successor fidu- 
ciary where reciprocal rights are given 
to Pennsylvania corporations. 


Act 528: Adopts Uniform Act on In- 
terstate Arbitration of Death Taxes and 
Uniform Act on Interstate Compromise 


of Death Taxes. 
Tennessee 


Ch. 70: Provides, in legitimitizing 
children whose parents subsequently in- 
termarry, that an estate or interest vested 
or trust created prior to such marriage 
shall not be divested or affected by 
reason of the legitimitizing. 

Ch. 255: Permits a spouse owning 
property in sole name to create tenancy 
by the entireties with the other spouse 
by a direct conveyance of a one-half 
undivided interest therein, providing the 
instrument states such intention on its 
face. 

Ch. 10: Requires clerk of court, 
within five days after filing of claim 
against estate, to give written notice 
thereof to personal representative, who 
may, however, waive requirement of fil- 
ing any claim not exceeding $100 prin- 
cipal amount, but in such case he has 
burden of proving its ‘validity if the 
claim is questioned. 

Ch. 176: Provides for holding in 
abeyance any action on claim in court 
where administration of estate is pend- 
ing when an independent suit on such 
claim is brought in another court. 
Shortens from eleven to nine months 
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after notice to creditors, the period for 
barring claims not previously filed or 
sued upon. 

Ch. 116: Declares void as an illegal 
restraint on alienation any provision in 
a will or deed requiring the consent 
of any person other than the owner, 
trustee or beneficiary, as a condition 
precedent or subsequent to the sale of 
any real estate passing under such in- 
strument or regulated thereby. 

Ch. 275: Amends conditions of eli- 
gibility of local municipal bonds for fi- 
duciary investment to eliminate mini- 
mum population requirement in the case 
of county bonds; to reduce period of 
non-default from 20 to 15 years; and 
to sanction revenue bonds of water- 
works and electric distribution systems 
owned and operated by the issuing unit, 
which meet certain qualifications. 

Ch. 175: Authorizes fiduciaries to in- 
vest in mortgages guaranteed or insured 
under the Federal Servicemen’s Read- 
justment Act of 1944. 


Texas 
H.B. 179: Provides that the birth of 


a child after the execution of a will 
not mentioning such child shall not 
render the will void where the surviving 
wife is the mother of all of testator’s 
children and she is the principal bene- 
ficiary in the will to the entire exclusion, 
by silence or otherwise, of all of testa- 
tor’s children. 


Vermont 


H.B. 366: Amends statute authoriz- 
ing trust companies to act as fiduciar- 
ies, to require prior approval of a ma- 
jority of the board of directors or trust 
committee to be appointed or to vol- 
untarily relinquish such office. 


Washington 


Ch. 11: Amends statute providing 
for minors’ allowances where there is 
no surviving spouse, to limit the amount 
to that which the court is empowered to 
award to a surviving spouse instead of 


the existing limit of $3,000. 
A A A 


New Common Trust Funds 


The First and Merchants National 
Bank of Richmond, Va., has established 
a common trust fund, as of April 30. 
Original participants were 35 trusts. 


The new common trust fund estab- 
lished February Ist by Bankers Trust 
Company of New York is the subject 
of an article by Harold M. Eddy in its 
house organ, The Pyramid. 
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CURRENT LITERATURE NOTES 


Estate Taxation of Living Trusts 


CHARLES LOOKER. Columbia Law Review, 
April. 


This excellent paper considers the im- 
plications of the Church and Spiegel de- 
cisions for (1) trusts created by settlors 
who have already died; (2) existing 
trusts of living settlors; (3) trusts here- 
after drawn. As to the Church case, in 
which a pre-1931 trust reserving the life 
income to the settlor was included in his 
estate, the author’s suggestion that the 
ruling not be applied retroactively is 
followed in a proposed amendment to the 
regulations. A living settlor could give 
away his life interest, subject to gift tax 
thereon. An estate tax claim on the basis 
of contemplation of death would probably 
be meaningless since the life estate would 
appear to have no taxable value at death. 
A transfer to a charitable organization 
would strengthen the taxpayer’s posi- 
tion. 


With respect to the Spiegel case, which 
taxed in the settlor’s estate a trust as to 
which he retained a possibility of re- 
verter by operation of law, a settlor 
whose life measures the trust (as in the 
Spiegel case) could give the reverter 
away. Similar reasons for no tax appear 
to exist. Where the settlor is not the 
measuring life, no change whatever takes 
place on his death, and the author. ex- 
presses the hope that the Spiegel prin- 
ciple will not be applied. 


On the other hand, its application to 
such trusts would make vital in every 
case the question of whether the remain- 
ders are contingent or vested, thus trans- 
forming the Tax Court into an arm of 
48 probate courts. The author then out- 
lines “the fantastic nature” of some of 
the arguments which the Treasury has 
advanced (unsuccessfully, but persistent- 
ly) in an attempt to prove the reserva- 
tion of a possibility of resulting trust. 


The remedy proposed for trusts not 
measured by the settior’s life, where he is 
deceased, is a construction proceeding in 
the state court if it is believed that a 
vested remainder is created. In order to 
make such proceedings binding on the 
Treasury, the author urges that it change 
its policy and appear in local proceedings. 
Where the settlor is living and he deter- 
mines that a reverter exists, possible 
solutions include a gift of the reverter to 
charity; a sale thereof to a third person 
for its exact (and usually insignificant) 
actuarial value; or a tender thereof to 
the United States Government (with a 
suggestion here that the Treasury pro- 
mulgate permissive regulations). 


Turning to future conduct, the article 
recommends a choice among the following 
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dispositions to avoid a resulting trust: 
to charities selected by the trustees or 
appropriate court; to a named public 
charity, its successors or assigns; to the 
executors or administrations of a named 
beneficiary; to the next of kin of the 
grantor, determined as if he had died 
simultaneously with the life beneficiary: 
to a person, not related to the settlor, and 
his heirs, personal representatives and 
assigns. 


A concluding suggestion is the review 
of wills and living trusts to determine 
the effect of these decisions on the alloca- 
tion of estate taxes. 


(Note: There will doubtless be a flood 
of articles in the law reviews on this 
subject during the coming months (some 
have already appeared) and they will 
likewise doubtless cover substantially the 
same ground as the foregoing article. 
Hence they will merely be listed under 
“Other Articles” at the conclusion of 
these notes.) 


A Case of Deferred Compensation 
LOUIS EISENSTEIN. Tax Law Review, May. 


This article is written in the form of 
an appellate court opinion on the ques- 
tion whether the sum of future payments 
for past service is present income to the 
taxpayer who has regularly employed 
the cash method of accounting. In the 
hypothetical case, a company executive 
had been earning $35,000 a year under a 
three-year contract, and in negotiating 
a new contract the company offered him 
$50,000. After consulting with tax coun- 
sel, the executive asked the company to 
pay him $25,000 a year over six years 
instead of $50,000 for three. The com- 
pany acquiesced, provided also that all 
rights to future payments would termin- 
ate if the executive ceased to serve be- 
fore the end of the three-year period. 





The Commissioner assessed a deficiency 
for the third year on the ground that 
the sums received in the subsequent three 
years constituted taxable income in that 
year. The Tax Court ruled that he erred, 
but the appellate court reversed and sus- 
tained the Commissioner. The various 
arguments for the hypothetical reversal 
are set forth and documented. 


Symposium on Drafting Wills and 
Estate Planning 


Oregon Law Review, April. 


This discussion by a panel of six Ore- 
gon attorneys covers the following sub- 
jects: Introductory remarks on the 1948 
Revenue Act; The Marital Deduction; 
Disposition of Community Property in 
Estate Planning under Revenue Act of 
1948; Terminable Interests; Disposition 
of Real Estate in Estate Planning; Dis- 
position of Life Insurance. 


Trusts of Insurance on Relatives’ 

Lives - 

ALBERT MANNHEIMER & HENRY L. 

WHEELER. Taxes, May, and Journal of 

Cc. L. U.’s, June. 

The tax advantages of various types. 
of trusts of insurance on the life of a 
relative are brought out in this article 
which appears in both publications 
named. The first example is a _ testa- 
mentary trust created by a father whose 
will authorizes the trustee to carry in- 
surance on the son’s life for the benefit 
of the trust, the premiums to be paid out 
of the trust income. This arrangement. 
produces savings in income and estate 
taxes, the authors refuting the various 
objections which might be raised. 

A variation of this plan, which it is 
asserted will result in additional tax ad- 
vantages, has the father taking out the 
insurance on the son’s life and directing 
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his testamentary trustee to continue it. 
Further income and estate tax savings 
accrue if the father creates an irrevocable 
funded life insurance trust for this pur- 
pose. 

The final suggestion involves the crea- 
tion, by a wife, of an irrevocable funded 
insurance trust to carry insurance on the 
life of a husband whose estate consists 
substantially of a business interest. 


Gifts to Heirs — Remainder or 


Reversion 


WALTER L. NOSSAMAN. California State 
Bar Journal, Mar.-Apr. 


The author deplores the recent decision 
of the California Supreme Court that an 
irrevocable trust is actually revocable 
where the settlor reserves the life in- 
come and the remainder is to be paid 
to his heirs at law. The ground of the 
holding is that a reversion, not a re- 
mainder, was created. 

Citing the almost intolerable confusion 
which adoption of this rule in New York 
has created, the author points out the 
possibility of ingenious distinctions which 


may be advanced in an effort to take 
future cases out of the rule. He also 
questions whether any “policy” requires 
the result reached in the Bixby decision. 


Stockholder Attacks on Corporate 

Pension Systems 

F. HODGE O’NEAL. Vanderbilt Law Review, 

April. 

This unusual article considers the legal 
issues raised when a corporate pension 
plan is attacked by minority stockholders. 
The author examines the question of cor- 
porate authority to establish pension sys- 
tems, first as to future service benefits, 
then past service benefits. 

Concluding that existing social and 
economic forces compel recognition of 
authority to create pension plans, the 
author discusses the general limitations 
on such authority. For example, the in- 
clusion of executives or directors in a 
plan raises special problems. 

The procedure suggested in adopting a 
pension system is to obtain the approval 
of the stockholders as well as the direc- 
tors. Where minority stockholders object, 
it is pointed out that a frequently over- 
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looked defense is laches on the part of 
the objectants; a period of only a few 
days delay after learning of the pro- 
posal may be a sufficient bar. 


Testamentary Conditions against 


Contest Re-examined 

OLIN L. BROWDER, Jr. Columbia Law Re- 

view, March. 

A confusion of judicial thinking exists 
on the legality of testamentary condi- 
tions imposing forfeiture on a beneficiary 
who contests the will or a provision there- 
in. This dispute will remain unresolved, 
the author says, until there is general 
agreement on whether the public interest 
is better served by general enforcement 
of these conditions, or by declaring them 
invalid when applied to beneficiaries who 
contest with probable cause. 


Options and Valuation of Property 
for Federal Tax Purposes 

WILLIAM J. BOWE. Vanderbilt Law Review, 

May. 

This is an investigation into the status 
of the law relating to the effect of re- 
strictive agreements upon values for es- 
tate and gift taxes, with reference also 
to income tax questions arising from the 
grant of stock options. Such options are 
frequently motivated by business or fam- 
ily reasons wholly unrelated to tax con- 
sequences. However, to use the option 
device effectively and avoid disastrous 
tax consequences, the arrangement must 
negative any implication of compensation 
for services. Otherwise, the income tax 
incurred may exceed the estate tax elim- 
inated. If the estate tax objective is to 
be achieved, no gift tax must be incurred. 


‘Conversely, an arrangement which es- 


capes gift tax will limit estate values to 
the option price no matter how wide the 
discrepancy between the option price and 
its real value. 


“Death and Taxes” 
JOHN PEARSON. Atlantic Monthly, May. 


Citing instances of tremendous shrink- 
ages due to taxes in millionaire estates, 
this article poses the question why so 
many wealthy individuals fail to take 
advantage of the tax encouragement of 
philanthropic distribution of their prop- 
erty. An answer was sought from such 
persons as well as attorneys and trust 
officers. Pre-occupation with making 
money, ignorance, tax technicalities, and 
selfishness were the causes most fre- 
quently advanced. 


Reprints of the article may be obtained 
without cost from the author, who is 
Managing Trustee of Hanover (N.H.) 
Institute. 


OTHER ARTICLES 


The Church and Spiegel Cases: The 
Meaning of a Transfer Effective at 
Death: Columbia Law Review, April. 

The Church and Spiegel Cases: A Re- 
interpretation of the “Possession or En- 
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joyment” Clause of I.R.C. 811 (c), by 
Wm. J. Schrenk, Jr., and Richard V. 
Wellman: Michigan Law Review, March. 


General Powers of Appointment — In- 
effective Appointments — Devolution of 
Appointive Estates: So. California Law 
Review, April. 


The Common-Law Scheme of Estates 
and the Remainder, by Percy Bordwell: 
Iowa Law Review, March. 


Limitations on Power of Community 
Manager to Make Gifts from Community 
Property, by Donald H. Coulter: Oregon 
Law Review, April. 


Long-Term Options and the Rule 
against Perpetuities, Part I, by William 
Berg, Jr.: California Law Review, March. 


Conflicting Interests of New York Es- 


tate Fiduciaries and the “No Further . 


Inquiry” Rule, by Louis C. Haggerty: 
Fordham Law Review, March. 

Estate and Gift Tax Regulations Re- 
flecting 1948 Changes, by George E. Ray 
and Oliver W. Hammonds: Taxes, May. 

Church-Spiegel Decisions, Bombshell 
to Existing Trusts, by Samuel J. Foos- 
aner, Ibid. 


Where There's A Will 


JaAMEs V. ForRRESTAL, former Secre- 
tary of Defense, left a 1932 will in 
which he established a trust of the bulk 
of his estate for the benefit of his widow. 
Cash bequests of $25,000 each are 
made to the late public servant’s two 
brothers, $5,000 to his secretary, and 
$10,000 to another person. 


The will directs the executors—an in- 
dividual and The New York Trust Com- 
pany—to set up a trust fund of $500,- 
000, the income to be paid to Mrs. For- 
restal for life and thereafter to their 
two children. Upon their death, the 
principal is to be distributed to the sons’ 
children. The residuary estate is to be 
added to this trust. 


GEORGE GORDON BATTLE, noted New 
York attorney, bequeathed $15,500 to 
his secretary, and created a trust fund 
of $5,000 for the maintenance of his 
parents’ grave. The remainder of the 
estate goes to Mrs. Battle, who was 
named one of the executors with Chase 
National Bank. 


A A A 


Joseph Medill Patterson, president of 
the News Syndicate, left an estate of 
$11,186,052, which will be diminished 
by an estimated $7,000,000 in Federal 
and State taxes . . . Rabbi Stephen S. 
Wise, Zionist leader, left an estate of 
approximately $50,000... 
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Your Will and the Federal Tax Act, 
James L. Hutter, Jr.: Tennesse Law Re- 
view, April. 

Curious Cases of Conditional Bequests 
and Restrictions in Wills, by John W. 
Green: Ibid. 

Problems of Trust Administration, by 
H. D. G. Trew: Journal of the Institute 
of Bankers (Eng.) April. 

Fundamentals of Louisiana Succession 
Law, by Leonard Oppenheim, Tulane 
Law Review. 

Taxability of Trusts, by Forrest L. 
Morton: The Spectator, April. 


Accumulations in Illinois, by Daniel M. 
Schuler, Illinois Law Review, March. 


An Overlooked Exception to Statutory 
Rule against Accumulations: Ibid. 


What People Ask about Trust Bus- 
iness, by Gilbert T. Stephenson, The 
Trust Bulletin, April. 

Reduction of Dower by Family Al- 
lowance and other Claims against Es- 
tate: Univ. of Florida Law Review, 
Spring. 





School Movies on Banking 


The first of a program of motion 
picture films designed for educational 
use in high schools, “Pay To The Order 
Of”—has been produced by the Adver- 
tising Department of the American 
Bankers Association, under the direction 
of the Public Relations Council of the 
Association. It shows school children 
how to write and endorse checks, ex- 
plains the steps in the travels of a typi- 
cal check before payment is completed, 
and tells the four reasons for using 
checks. It is the first of a series of pic- 
tures planned by the A.B.A., each of 
which will show an important phase of 
banking, including savings, loans, gen- 
eral operations in a bank, transferring 
of funds, and other services which banks 
render individuals. The films are de- 
signed solely for classroom use as a 
part of instruction in mathematics and 
economics which deal with banking. 
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REGULATIONS 


(Continued from page 338) 


need not be directed to be paid to the 
spouse’s estate, if it is subject to her 
power to appoint.'? 


(8) Premiums paid for bonds may be 
amortized by appropriate charges to in- 
come. 


The Regulations have an alluring, 
soothing quality. They are written as if 
to allay all fears and to demonstrate 
how easy it is to qualify a trust. But 
running through all the placating ex- 
amples is a steady, ominous undertone 
of warning: that all will be lost if it 
can be found that under the “swrround- 
ing circumstances” there was “evidence 
of an intention to deprive the spouse of 
the requisite degree of enjoyment” and 
that everything must be considered “in 
relation to the nature and expected pro- 
ductivity of the assets passing in trust.” 


Unproductive Property 


Some of the language in the pro- 
posed Regulations about unproductive 
property was omitted; and the final text 
states among other things that a power 
to retain unproductive assets will not 
disqualify the trust if the trustee in 
exercising such power must use the de- 
gree of judgment and care which a 
prudent man would use if he were the 
owner of the trust assets.’’ It seems 
clear from the Regulations that if the 
beneficiary can compel the trustee so to 
deal with the property, no provision 
need be made for payment to the bene- 
ficiary out of other assets to compensate 
for lack of income during the period 
of retention of unproductive assets. 


But what trustee is not obliged to ex- 
ercise, at the very least, the degree of 
care attributable to a prudent owner? 
Only a trustee who is mandatorily di- 
rected to retain — who has no discretion 
to do otherwise. Thus, in a round-about 
way the Regulations say (apart from 
the general warning above described) 
that a discretionary power to retain un- 
productive property is acceptable, but 


In some states, a direction to pay out of in- 
come charges which are ordinarily payable out of 
principal may be held to be an invalid accumula- 
tion of income. Cf. Hascall v. King, 162 N. Y. 134, 
56 N. E. 515 (1900); 65 A. L. R. 1069 (1929; 
Simes, Statutory Restrictions on the Accumulation 
of Income, 7 U. of Chicago L. Rev. 409, 421 
(1940). Directions to charge depreciation or prin- 
cipal comm.ssions against income might come un- 
der the same prohibition. 


“Jt is specifically provided that a power to retain 
a residence or other property for the personal use 
of the spouse will not disqualify. But suppose the 
instrument also permits children or others to par- 
ticipate in such use? 
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a mandatory direction to retain is offen- 
sive unless compensatory payments 
must be made to the spouse out of other 
assets. 


Frolic and Detour 


The draftsmen of Regulations are 
agents of Congress. But they have no 
power to write new law. It may be said, 
therefore, that the writers of the Regu- 
lations were on a frolic and detour, 
acting outside the scope of their agency, 
when they set up distinctions based on 
productivity of income. The Code only 
says that the spouse must be entitled to 
all the income; and that could very 
well have been construed to mean all 
the distributable income.'? Nor does the 
statute say anything about the kind of 
assets that must compose the corpus of 
the trust. It is conceivable, therefore, 
that the Regulations as to unproductive 
assets are invalid in law because they 
impose requirements not found in the 


Code. 


It may well be asked why it was ne- 
cessary for the Treasury to inspire de- 
bates about what is or is not a requisite 
degree of enjoyment? The Regulations 
use over 850 words to describe it. No 
tax leakage is really involved. But the 
Congressional intent that deduction 
should be granted only in respect of 
trusts that are for the benefit of spouses, 
would have been met sufficiently if the 
possibilities of “indirect accumulation” 
had been ignored. All the palaver about 
unproductive assets is based on the con- 
cept that the retention of such assets 
effects an indirect accumulation of in- 
come. Professor Simes has observed that 
the questions as to what is an indirect 
accumulation of income present a happy 
hunting ground for legal technicians, 
about which a treatise could be written 
as long as Gray’s Rule Against Per- 
petuities.'** Did Congress really want 
this happy hunting ground opened up 
when it said that the spouse must have 
all the income? 


As a practical matter, the provisions 
of most testamentary trusts, especially 
when the testator is ready to give the 
spouse a power to appoint the corpus 
to anyone whomsoever, will not show 
any “over-all” intent to deprive the 
spouse of the requisite degree of enjoy- 
ment. It is hard to conceive of a trust 
that would be disqualified under the 
Regulations unless it be a trust in which 


“The Code says all the proceeds of an insurance 
contract must be subject to the spouse’s power to 
appoint. Yet the Regulations permit the power to 
be exercisable only in respect of such proceeds as 
are payable to the spouse. 


2aSimes, op. cit. supra, n. 10. 


the testator goes out of his way to show 
an intent to starve the spouse. In most 
cases there are few, if any, unproductive 
assets, and the need for converting them 
into income-producing property is over- 
whelming. But one cannot tell what will 
be in the estate at the date of death 
and so there may be debates with Rev- 
enue Agents as to what is unproductive 
property: 

Is the stock of a corporation that has 
not paid dividends during the decedent’s 
life, but from which he has received 
substantial salary payments, unproduc- 
tive property? Is a paid-up policy of 
insurance unproductive property? If a 
corporation has made an agreement with 
bankers not to pay dividends until its 
indebtedness has been reduced to a 
certain figure, is the stock of such cor- 
poration unproductive property? And 
when does a trust consist “substantially” 
of unproductive property? 


Suggestions 


If it is desired to qualify a trust for 
the marital deduction, the draftsman 
should observe the following precau- 
tions: 


(1) Omit language that could be con- 
strued as a mandatory direction to re- 
tain any assets. 


(2) Omit power to keep cash unin- 
vested. 


(3) Omit power to “disregard ordi- 
nary rules of trustees’ accounting” un- 
less it be provided that all deviations 
from such “ordinary” rules must be in 
favor of the spouse. 


(4) In life insurance trusts,!* omit 
power to make non-interest bearing loans 
to the settlor’s executor, or to purchase 
“unproductive” assets from such execu- 
tor. 


(5) Direct allocation of unproductive 
assets to non-qualifying trusts, or to 
trusts that qualify because the remainder 
is only to the spouse’s executor or ad- 
ministrator; or bequeath such assets 
outright. 


Some trust plans may have to be aban- 
doned if it is desired to have them qual- 
ify for the marital deduction: Often a 
testator (if he is aware of what actually 
happens in trust administration) will 
want to obliterate completely the dis- 
tinctions between principal and income. 
and to give his widow something that 
is equivalent to an annuity, with excess 





“The requirements for qualification are the same 
as those for testamentary trusts if the trust is 
inter vivos and the corpus is includible in the gross 
estate—or when a marital deduction is sought for 
gift tax in respect of an inter vivos trust. 
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income in any year being added to 
corpus. He does not desire a trust that 
is either a feast or a famine for the 
life beneficiary. The Regulations make 
such plans impossible so far as the 
marital deduction is concerned because 
the widow must be empowered to de- 
mand all the income, at least annually. 


Separate Trust Needed 


Since the spouse must be entitled to 
all the income and power to appoint 
all the corpus of the trust, only a sep- 
arate trust will satisfy the text of the 
Code. The decedent may, however, 
create several separate trusts; and the 
conditions may be satisfied in respect 
of any one or more of such separate 
trusts. 


The required separate trust may be 
created in respect of an undivided frac- 
tion of property, and other undivided 
fractions of the same property may pass 
in trusts or other arrangements that do 
not qualify for the marital deduction. It 
should be observed also that what is 
required here is a trust with power of 
appointment. Therefore, a legal life 
estate with power of appointment will 
not do. 


Qualified Power of Appointment 


As to the power of appointment which 
must be given to the surviving spouse, 
the Regulations lay down the last three 
of the five conditions: 


(3) The surviving spouse must have 
the power, exercisable in favor 
of herself or of her estate, to 
appoint the entire corpus free of 
the trust. 


(4) Such power in the surviving 
spouse must be exercisable by 
such spouse alone and (whether 
exercisable by will or during 
life) must be exercisable in all 
events. 


(5) The corpus of the trust must not 
be subject to a power in any 
other person to appoint any part 
thereof to any person other than 
the surviving spouse. 


The Regulations state further that the 
spouse’s power must fall within one of 
the following categories: 


(i) A power so to appoint fully ex- 
ercisable in her own favor at any time 
following the decedent’s death (as, for 
example, an unlimited power to invade.) 


(ii) A power so to appoint exercis- 
able in favor of her estate. Such power, 
if exercisable during life, must be fully 
exercisable at any time during life, or, 
if exercisable by will, must be fully ex- 
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ercisable irrespective of the time of her 
death. 

(iii) A combination of the powers 
described under (i) and (ii). For ex- 
ample, the surviving spouse may until 
she attains the age of 50 years have a 
power to appoint to herself and there- 
after have a power to appoint to her 
estate. However, condition (4) is not 
satisfied unless irrespective of when the 
surviving spouse may die the trust cor- 
pus will at the time of her death be 
subject to one or the other such power. 


Formal Limitations Permissible 


The final Regulations state that form- 
al limitations on the exercise of the 
power of appointment will not cause the 
power to be invalid as not exercisable 
“in all events.” For example, if the 
power is exercisable by will, it is per- 
missible to state that it must be exer- 
cised only by a will executed by the 
surviving spouse after the decedent’s 
death or that it must be exercised only 
by a specific reference to the power. 
These limitations are useful because 
they compel the surviving spouse to be 
more deliberate in exercising the power; 
and in States where a power is deemed 
exercised automatically unless a con- 
trary intent is expressed, such limita- 
tions prevent unintentional exercise of 
the power. 


If the power is exercisable by deed 
it is permissible to require that the ex- 
ercise must be in a particular form, as 
for example, by an instrument acknowl- 
edged in a particular way, and filed 
with the trustee; or that reasonable 





notice must be given, or that reasonable 
intervals must elapse between successive 
partial exercises of the power. 


Effect of Sudden Death Clause 


If the will has a general provision 
stating that the spouse shall be deemed 
to predecease the testator (i) if she does 
not live for a fixed period of time after 
the testator’s death; or (ii) if she dies 
“as a result” of the disaster that caused 
his death; it seems clear that the spouse’s 
power will not be exercisable at the mo- 
ment of the testator’s death and re- 
main exercisable “in all events,” and, 
therefore, the deduction would be lost. 
It would be prudent not to say any- 
thing in the will about survivorship un- 
less it seems desirable under all the 
circumstances of the case to provide 
that the spouse shall be deemed the 
survivor. 


The Regulations make it clear further, 
that if persons other than the spouse 
are given powers of appointment, the 
trust will nevertheless qualify if the 
powers in such other persons are not 
in opposition to that of the surviving 
spouse. For example, a power in a 
trustee or other person to appoint prin- 
cipal to the surviving spouse during her 
life would be acceptable. Also, it may 
be provided, in respect of property not 
appointed by the surviving spouse, that 
the trust may continue for others, with 
powers in such other persons to appoint 
the corpus. But the spouse’s power 
must be in existence at all times follow- 
ing the decedent’s death. 
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Life Insurance Proceeds 


There are two common dispositions of 
insurance proceeds that qualify for the 
marital deduction and which are not 
affected by the five special conditions 
which are discussed below. These com- 
mon arrangements are: 


(1) Proceeds payable on the death of 
the insured to the surviving spouse in a 
lump sum. 


(2) Proceeds to be held by the in- 
surer with payment of interest only to 
the spouse, or payments of installments 
consisting of interest and principal to 
the spouse; with the principal amount, 
or any remaining installments, payable 
on the death of the surviving spouse to 
her executor or administrator. 


Since no one other than the spouse 
(or her estate) may possess or enjoy 
any of the proceeds, these arrangements 
qualify. If the proceeds are payable to 
the surviving spouse in a lump sum, the 
deduction. will not be lost merely be- 
cause she is given the power to select 
optional modes of settlement which may 
grant interests to others. 


Five Special Conditions 


If the insured specifies a mode of 
settlement that provides for the reten- 
tion of the proceeds by the insurer, with 
rights in persons other than the spouse, 
the marital deduction is not available 
in respect of such proceeds unless there 
is compliance with five special condi- 
tions.'* These arrangements are permit- 
ted for the same reasons that led to the 
special treatment of trusts with power 
of appointment in the surviving spouse, 
and the requirements for deductibility 
are substantially the same. 


The Regulations as finally adopted 
dropped the requirement in the tenta- 
tive text that all or none of the pro- 
ceeds may qualify. It is now made 
clear that part of the proceeds of the 
coniract may be qualified. The Code pro- 
vision is that the surviving spouse must 
have the requisite power to appoint all 
amounts payable under the contract. 
But the Regulations sensibly construe 
this to mean that only the amounts 
payable for the benefit of the spouse 
have to be qualified. In keeping with 


such construction, the five conditions 


“If the proceeds are held by the insurer and the 
five conditions are satisfied, the marital deduction 
will be granted whether the insurance is on the 
life of the decedent or on the life of an insured 
who died before the decedent, or the proceeds are 
payable under a matured endowment policy or an 
annuity contract. Death proceeds of accident insur- 
ance are not mentioned in the Code or the Regula- 
tions, but it seems clear that such death benefits 
are merely a species of life insurance and dre thus 
eligible for qualification. 
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for qualification were reworded to read 
as follows: 


(1) The proceeds must be held by 
the insurer subject to an agree- 
ment either to pay the proceeds 
in installments, or to pay inter- 
est thereon, with all such amounts 
payable during the life of the 
surviving spouse payable only to 
her. 


(2) Such installments or interest 
must be payable annually, or 
more frequently, commencing not 
later than 13 months after the 
decedent’s death. 


(3) The surviving spouse must have 
the power, exercisable in favor 
of herself or of her estate, to 
appoint all amounts so held by 
the insurer. 

(4) Such power in the surviving 
spouse must be exercisable by 
such spouse alone and (whether 
exercisable by will or during 
life) must be exercisable in all 
events. 


(5) The amounts payable under such 
contract must not be subject to 
a power in any other person to 
appoint any part thereof to any 
person other than the surviving 
spouse. 


The Regulations point out that it is 
not necessary to use the phrase “power 
to appoint” in the contract, and condi- 
tion (3) is satisfied if the spouse has 
the right to withdraw for herself the 
amount held by the insurer or to direct 
that any amount held by the insurer 
under the contract at her death shall 
be paid to her estate. Thus, it is pos- 
sible to allow existing settlement option 
provisions to stand as they are, and to 
qualify them merely by adding a right 
to the spouse to revoke the existing pro- 
visions and to direct that amounts held 
at her death shall be payable to her 
estate. 


Compliance With Formalities 


The Regulations state that condition 
(1) is satisfied even if the spouse is re- 
quired to comply with certain formali- 
ties to obtain the first payment, and 
submission of proof of the decedent’s 
death is given as an example of such 
permissible formality in this instance. 
But if submission of proof of the de- 
cedent’s death is a condition of the ex- 
ercise of the power to appoint, the power 
is not exercisable “in all events.” 


If the power is exercisable from the 
moment of the decedent’s death a re- 
quirement that appointees must wait 


for payment until proof of death has 
been submitted will not forfeit the de- 
duction. And it seems that even if sub- 
mission of proof of death is a condition 
to the exercise of the power to appoint, 
the deduction is not forfeited if in 
the event the surviving spouse had died 
immediately following the decedent her 
power to appoint would have been con- 
sidered to exist at the time of her death, 
within the meaning of Code Section 811 
(f) (3) defining what appointive prop- 
erty is includible in the gross estate.’® 

The best way to overcome this tech- 
nicality is to have the policy provide 
(if the insurance company will permit 
it) that the insurer may withhold. all 
payments under the policy or pursuant 
to the exercise of all options thereunder, 
until proof of the insured’s death is 
submitted, but that submission of proof 
of death is not a condition precedent to 
the exercise of any such rights. 


Formal limitations on the exercise of 
the spouse’s power to appoint will not 
disqualify the contract. For example: A 
power will be deemed exercisable in all 
events even if it must be exercised in a 
particular form, or filed with the insurer, 
or if reasonable notice must be given, 
or that reasonable intervals must elapse 
between successive partial exercises. It 
is regrettable that “proof of death” re- 
quirements were not also labelled as 
administrative or merely formal limita- 
tions. 


In the Regulations concerning trusts 
with power of appointment in the sur- 
viving spouse, it is specifically stated 
that it is permissible to provide for tak- 
ers in default of appointment by the 
surviving spouse, and to give such takers 
in default power to appoint the principal 
that is continued to be held in trust. 
There is no similar provision in the sec- 
tion dealing with life insurance proceeds. 
But it seems clear that if the spouse 
has the requisite power under condition 
(4) it is immaterial that other persons 
may have power to appoint such pro- 
ceeds as remain payable after the death 
of the surviving spouse and in respect 
of which she does not exercise her 
power. 


Combined Powers of Appointment 


A testator may wish to create a qual- 
ified trust with the requisite power of ap- 


Sec. 811(f) (3): “Date of existence of power. 
—For the purpose of this subsection the power of 
appointment shall be considered to exist on the 
date of the decedent’s death even though the exer- 
cise of the power is subject to a precedent giving 
of notice or even though the exercise of the power 
takes effect only on the expiration of a stated 
period after its exercise, whether or not on or be- 
fore the date of the decedent’s death notice has 
been given or the power has been exercised.”’ 
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pointment to be exercised by his widow’s 
will, and then give her an additional 
power to appoint corpus by deed in 
her lifetime but only for the benefit of 
his children. The Senate Report indi- 
cates that such combinations of powers 
should not forfeit the marital deduc- 
tion, i.e., that the requisite testamentary 
power would still be regarded as exer- 
cisable “in all events.” 


Under I. R. C. Sec. 1000(c) the widow 
pays no gift tax on the exercise of the 
deed power because that power is ex- 
ercisable only in favor of a class con- 
sisting of the testator’s children. Would 
corpus so appointed by the widow’s deed 
thus escape gift tax during her life and 
estate tax on her death, and the marital 
deduction in respect of such corpus 
nevertheless be obtained in the husband’s 
estate? 

Obviously, the Treasury would not 
tolerate any such loophole, and could 
contend, with considerable merit, that 
the widow’s exercise of her deed power 
is a taxable gift because it amounts to 
a “release” of her general testamentary 
power. But suppose a Federal District 
Judge looks coldly at the actual lan- 
guage of Sec. 1000(c), and holds that 
the widow’s exercise of the deed power 
is not a taxable gift? Would the Treas- 
ury then argue that all the unconsumed 
corpus of the trust must be subject to 
gift tax during the life of the widow or 
to the estate tax in her estate, and that 
the marital deduction must be denied 
in the husband’s estate unless there is 
exposure to such tax? These problems 
are not mentioned in the Regulations. 


Until they are settled, it would seem 
prudent to have the widow’s deed power 
exercisable not only in favor of the 
testator’s issue, but also in favor of at 
least one person outside of the exempt 
class, so that the deed power will clearly 
be a “taxable power.” It is submitted 
that the loophole does not exist, or that 
if it does, it will be plugged swiftly. 
Therefore, nothing is lost by making 
the deed power taxable. And the gift tax 
so payable would be less than the estate 
tax in respect of the property in the 
widow’s estate if it remained there.’® 





Will Contests and Elections 


There was some change in the final 
Regulations in the provisions relating to 


*Tt has been suggested that if the deed power is 
limited in favor of exempt appointees, the gift 
tax would be only on the amount appointed by 
deed, minus the value of the widow’s life interest 
thereon (even if the widow appoints part of the 
corpus outright during her life), because here the 
gift tax would be not on a transfer of property, 
but on a “release” of the power and, therefore, it 
is payable only in respect of the “released remain- 
der interest.” But this argument is more intrigu- 
ing than sound, and overlooks the danger that the 
whole marital deduction may be jeopardy. 
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the deductibility of interests that pass 
to a spouse as a result of an election 
to take against the will, or a contest of 
the will. With respect to the former, it 
is stated that the deduction is allowable 
only as to the interest actually taken by 
the spouse. 

The Treasury still insists on the priv- 
ilege of reviewing contest proceedings 
that result in compromises, and decid- 
ing for itself whether they were “bona 
fide adversary proceedings” and whether 
there was a “genuine and active con- 
test.” The general rule for tax purposes 
has been that property received by a 
spouse as a result of a compromise of a 
will contest is taken by inheritance. Such 
property ought to qualify for the mar- 
ital deduction if it meets all the other 
conditions. 

The Regulations in this regard are 
unfortunate because they will inspire 
costly litigation as to the genuineness 
and bona fides of compromise proceed- 
ings. This mischief far exceeds the op- 
portunities for tax avoidance which the 
Treasury apparently fears in these cases. 


Gift Tax 


The estate tax Regulations concerning 
the marital deduction are carried over 
to the gift tax Regulations so far as they 
are consistent with the nature of the gift 
tax. It is made clear that a consent to 
gifts for the calendar year 1948 is ef- 
fective only in respect of gifts made after 
April 2, 1948. 

An executor of a deceased spouse, or 
the guardian or committee of an incom- 
petent spouse, is authorized to consent 
to splitting of gifts with the other spouse. 
The tentative text gave such permission 
only if “one spouse dies or becomes 
legally incompetent within the period 
during which the consent for any cal- 
endar year may be signified.” 


A Few Criticisms 


The writers of the Regulations had a 
difficult job and they have been praised 
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Ohio’s Oldest Trust Company 


for the reasonable way in which they 
interpret the law. Indeed the praise has 
been so widespread that the objects 
thereof may begin to regard it a little 
dubiously — like the reformed sinner 
who, hearing his new virtues extolled, 
wonders whether he was really so wicked 
in the past. 

But at the risk of seeming a little 
churlish, it must be insisted that the 
frolic and detour with unproductive as- 
sets was a bit of unnecessary, deter- 
mined administrative zeal. It would have 
been wiser to recognize that practically 
every trust with a general power of ap- 
pointment in the widow is going to give 
her all the protection that the Treasury 
seems to have in mind. 

There is insufficient appreciation in 
the Regulations of the administrative 
problems that concern large insurance 
companies. It would have been more 
practical to classify all the “proof of 
death” requirements as merely formal 
limitations, 

And having hurled at us the com- 
plicated and bizarre system of taxing 
powers of appointment, we deserved at 
the very least to have something said 
in the Regulations about the combination 
of taxable and tax-free powers of ap- 
pointment. 

It is evident that we have men of “fab- 
ulous industry and ingenuity” capable 
of creating “fantastic labyrinths” of tax 
legislation. But should we continue to 
have demonstrations of their talents? 
Whenever there is occasion to admire 
their skill, we should never fail to de- 
plore the tax system that calls for their 
labors. Otherwise, we may encourage 
the growth of a cult of complacent wor- 
shippers of tax mysteries. 


Reprints Available 


Reprints of the foregoing article and 
Nossaman’s article on community prop- 
erty are available to banks for exclusive 
distribution. Write Reprint Department. 
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RECENT FIDUCIARY DECISIONS 


ACCOUNTING — Court — Expenses of 
Publication Disallowed to Trustee 


New York—Supreme Court, New York County 


Matter of Corn Exchange Bank Trust Co., 87 
N. Y. S. (2d) 675. 


A trust agreement under an employees’ 
retirement plan relieved the trustee of 
the requirement of giving notice of the 
accounting to unknown beneficiaries and 
from determining who they were. The 
trustee nevertheless served both the set- 
tlor and unknown beneficiaries by publi- 
cation, and sought reimbursement for 
this item of expense. The settlor objected 
to this and also to the appointment of a 
special guardian for unknown benefi- 
ciaries. 


HELD: The expense for service by 
publication was disallowed. However, ap- 
pointment of a special guardian was 
proper. Although the trust agreement 
relieved the trustee of the duty to notify 
unknown beneficiaries, it could not re- 
lieve the Court of the duty to protect 
their rights. 


CHARITABLE TRUSTS — Bequest to a 
Charitable Corporation Which Has 
Transferred Assets to Another 
Does Not Lapse 


Massachusetts—Supreme Judicial Court 


Old Colony Trust Co. v. Winchester Home for 
Aged Women, 1949 A. S. 541; April 27, 1949. 


The will provided that on the death of 
the life tenant the fund should be divided 
among three charities, including the Win- 
chester Home for Aged Women. This 
Home was in Charlestown, but about a 
year before the testatrix died, being un- 
able to keep going, it was authorized by 
a decree of the Supreme Judicial Court 
to transfer all its assets to Home for 
Aged Women, a charitable corporation on 
South Huntington Avenue. The latter 
took over all the assets, liabilities and in- 
mates of the Winchester Home. The Win- 
chester Home kept its organization in- 
tact, held regular annual meetings and 
elections, and turned over all moneys re- 
ceived to the Home as and when received. 


HELD: Decree of probate court order- 
ing distribution of one-third of the estate 
to the Winchester Home affirmed. Even 
though an earlier clause in the will re- 
quiring charitable legatee to be in exist- 
ence at the testatrix’s death should be 
read into the residuary clause, the Win- 
chester Home was still in existence al- 
though not active. 


COMMUNITY PROPERTY — Necessity 
of Consent of Wife to Gifts of Com- 
munity Property : 

California—District Court of Appeal 

Fields v. Michael, 91 A.C.A. 523 (April 26, 

1949). 

Action by the widow of the late W. C. 
Fields against Fields’ executrix to re- 
cover a sum representing her community 
interest in gifts made by decedent with- 
out her consent and for an accounting to 
determine amount of additional gifts 
made by decedent from community funds. 


The complaint alleged that decedent 
had acquired a community estate from 
which, without plaintiff’s knowledge or 
consent, he had made transfers of money 
by way of gifts amounting to $482,450, 
and other amounts to undisclosed per- 
sons. Plaintiff filed a claim for half the 
amount of the gifts, representing her 
community interest therein. The claim 
being rejected, this action was brought 
upon it. 

HELD: Judgment for defendant upon 
sustaining demurrer reversed. The action 
comes within Section 574 of the Probate 
Code, providing that any person may 
maintain an action against the executor 
or administrator of any decedent “who 
in his lifetime has wasted, destroyed, 
taken, or carried away or converted to 
his own use the property of any such 
person.” Under Civil Code Section 172, 
providing that the husband cannot make 
a gift of community property without 
the written consent of the wife, the lat- 
ter may pursue property given away in 
violation of that Section, but is not re- 
quired to do so. In the present case it was 
alleged that the donees had dissipated 
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the sums given them and a judgment 
against them would not be collectible. 


NOTE: This seems to be a case of first 
impression in California, perhaps any- 
where, as to the right of the wife to 
assert a claim against the estate of her 
husband who in his lifetime has given 
away community property in disregard 
of her rights. 


COMPENSATION — Apportionment 
Between Income and Principal Re- 
quired Unless Will Provides Other- 
wise 

Massachusetts—Supreme Judicial Court 

Old Colony Trust Co. v. Townsend, 1949 A. S. 

589; May 2, 1949. 

Appeal from the decree of a probate 
judge disallowing items in the accounts 
of the trustee apportioning its charges 
between capital and income. The judge 
found that the total charges were reason- 
able and also the apportionment, pro- 
vided apportionment was proper, but 
ruled that the will prohibited apportion- 
ment. 


The will created a trust to pay the in- 
come to the testator’s three daughters for 
their lives, with a general testamentary 
power of appointment in each daughter 
on her death as to her share of the prin- 
cipal, in default of which it should go to 
her next of kin. The will contained var- 
ious clauses as to the powers of the 
trustee, including a power to determine 
whether receipts from investments should 
be treated as capital or income, but made 
no mention of compensation. 


HELD: There was nothing in the will 
requiring compensation to be paid from 
income and the judge was wrong in his 
ruling. Under St. 1941, c. 36, where the 
facts in the case call for an apportion- 
ment, it should be made unless the trust 
instrument manifests a clear intent to 
the contrary. In this case the welfare of 
his daughters was obviously the chief 
concern of the testator and he did not 
care much what happened afterwards. 


COMPENSATION — Double Commis- 
sions as Executor and Trustee — 
Division of Fee with Co-Fiduciary 


(For summary of several recent Penn- 
sylvania decisions on these subjects, see 
report of Committee on Costs and 
Charges, at page 373 of this issue.) 


DISTRIBUTION — Income of Trust 
Beneficiary Payable to His Estate 


Maryland—Court of Appeals 


Walker v. Sate Deposit and Trust Co., 65 A. 
(2d) 311. 


The case arose upon a bill filed by the 
trustee for the construction of the trust. 
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In an inter vivos trust agreement, settlor 
had reserved the income to himself for 
life during his marriage. Upon the death 
of the settlor and his wife, without issue, 
which occurred, the trust instrument pro- 
vided that the trustee should 


“continue to pay the income of said estate to 
my brothers and sister, equally, and to the sur- 
vivors or survivor of them, if any of them die 
without issue, but if any of them die leaving 
issue him or her surviving, then in the distri- 
bution and payment of said income, such issue 
shall stand in the place of the parent, and re- 
ceive the share of said income which the par- 
ent of such issue would have taken hereunder 
if living.”’ 


Upon the termination of the trust, the 
corpus was distributable— 
















“equally among the children of my brothers 
and sister then living, per capita, the descen- 
dants then living of a deceased child to take 
the share to which the parent of such deceased 
descendants would be entitled if then living.” 


At the death of the settlor, there were 
surviving two brothers, A and B, and 
the son, C, of a deceased sister. The 
trustee after the death of the settlor 
paid the net income in equal shares to A, 
B, and C. Upon the death of A the 
trustee continued to pay the net income 
in equal shares to B and C. C died in 
1946 leaving a Will. 


The question presented was whether 
the right of C to share in the income of 
the trust was a life interest, terminating 
with his death, or an absolute interest 
passing to his personal representative un- 
til the termination of the trust. The lower 
court held that the interest to C was a 
vested interest descendible and devis- 
able. 


HELD: Affirmed but remanded to de- 
termine the quantum of income to which 
C was entitled. The Deed of Trust made 
no provision for a gift over to the sur- 
viving brothers or sister in the event 
of the death of the nephew without is- 
sue. In effect, this means that the words 
“issue” are construed to include ‘“de- 
scendants.” In the absence of a gift over, 
it will not be implied. This construction 
gratifies the rule of early vesting. 




























DISTRIBUTION — Lien Permissible on 
Debtor’s Legacy 


Nebraska—Supreme Court 


Hilton v. First Trust Co. of York, 36 N. W. 
(2d) 571. 






Holder of unsatisfied judgment sued 
executor to impress a lien on debtor’s 
distributive share, and to require exe- 
cutor, on making distribution, to pay 
legacy to clerk of court. 







HELD: A creditors’ suit may be main- 
tained to impress a lien upon the dis- 
tributive share of a judgment debtor in a 
decedent’s estate, which is in procéss 
of administration in county court, and to 
require the administrator or executor to 
account for it, after order of distribution 
by the country court, to the clerk of the 
district court or to a receiver appointed 
for that purpose. 







June 1949 


EXPENSES -—— Spouse’s Share Elected 
Against Inter Vivos Trust Is Not 
Chargeable with Fees and Expenses 
of Trustee’s Defense 


Missouri—Supreme Court, Div. No. 1 
Wanstrath v. Kappel et al, 218 S. W. (2d) 618. 


Four months and eight days before his 
death, decedent transferred the bulk of 
his personal estate to himself and another 
as trustees, in trust to pay the income 
to decedent during his lifetime, and there- 
after to pay one-half of the income to 
decedent’s daughter during her lifetime, 
and the other one-half to plaintiff, de- 
cedent’s widow, during her lifetime or 
until she remarried. Defendants were 
named as successor trustees. 


Decedent was survived by plaintiff, his 
daughter and his son. Plaintiff brought 
an action in equity against the trustees 
and others to have the trust set aside 
as to her “child’s share,” or one-third, 
relying upon Section 323, R. S. Mo. 1939. 
The trial court found that the convey- 
ance in trust was made in fraud of 
plaintiff’s marital rights, ordered the 
trust set aside as to one-third of the 
corpus and that plaintiff recover the 
one-third as her absolute property sub- 
ject to deduction of one-third of the 
amount of taxes paid and claims allowed, 
and retained jurisdiction of the cause. 
The decree was affirmed by the Supreme 
Court in Wanstrath v. Kappel, 356 Mo. 
210, 201 S. W. (2d) 327 (1947). 


After the filing of certain reports and 
statements by defendants, the trial court 
rendered a final judgment in which de- 
fendants were denied the right to charge 
against plaintiff’s “child’s share” her 
“proportionate part of the trustee’s fee,” 
one-third of expenses advanced by the 
trustees in defending the suit, one-third 















of the sum allowed as fees and expenses 
of a guardian ad litem for certain minor 
defendants, and one-third of the fees 
all6wed to the trustees’ attorneys. 


HELD: Affirmed. Original decree, 
which did not provide for such charges 
against plaintiff’s “child’s share,” had 
been affirmed on appeal and became the 
law of the case. It is true that where a 
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widow elects to take a child’s share of her 
husband’s personalty, she takes subject to 
debts and costs of administration in the 
probate court; but that rule is not con- 
trolling where it is sought to charge the 
share with costs of administering a trust 
estate set aside as in violation of marital 
rights. : 


It is also generally true that a dis- 
tributee of a proper trust estate takes 
subject to the payment of costs and ex- 
penses incident to the proper administra- 
tion of such estate; but in this case the 
plaintiff did not claim under the declar- 
ation of trust or as a beneficiary of the 
trust estate. Loud v. St. Louis Union 
Trust Co., 313 Mo. 552, 281 S.W. 744; 
298 Mo. 148, 249 S.W. 629, was distin- 
guished upon grounds that there the trust 
fell as in violation of the rule against 
perpetuities after the plaintiff therein 
had acquiesced in the administration of 
the trust for many years, that the trust 
there was held void in its entirety on a 
proposition of law wholly independent of 
the acts of the parties, and that there, 
except for the exercise of the court’s 
discretion, no method was provided under 
which the defendant trustee would be 
paid for its services and expenses. In the 
present case the trust was not void as to 
other beneficiaries merely because it was 
void as to plaintiff’s rights, and the re- 
maining corpus was adequate to bear the 
disputed fees and expenses. 


| 





GUARDIANSHIP — Finality of Decree 
Construing Trust 


Tennessee—Court of Appeals 

Guion v. National Bank of Commerce, 218 

S. W. (2d) 739. 

Complainant was adjudged a non 
compos mentis in 1907, and a guardian 
was appointed. In 1939, he filed a peti- 
tion for restoration to sanity in which he 
averred that on account of his lack of 
experience and ability to manage a large 
estate, he had executed an irrevocable 
trust to a bank and L as trustees, under 
which he was assured of an income of 
$300 per month, in the event that the 
income which he received from his 
mother’s estate was less than that. Under 
the instrument he could not transfer any 
of the trust property, but he had the 
right to devise it and upon his failure 
to dispose of it by will, it should go to the 
daughters of L. An order was entered 
declaring complainant to be of sound 
mind and providing for a payment by 
the guardian to the trustees. 

On January 7, 1944, complainant filed 
an original bill in the Chancery Court, 
alleging that he signed the trust instru- 
ment in order to get his disability re- 
moved, and seeking a revocation thereof. 
On April 10, 1944, a decree was entered 
dismissing complainant’s bill upon a 
finding that his mental condition was 
the same as on May 9, 1939, and that 
his condition and experience were not 
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such as to make him competent to handle 
more than the $300 per month he was 
receiving. 

On April 10, 1944, a supplemental bill 
was filed seeking the approval of a cer- 
tain contract with the daughters of L, 
revocation and modification so as to 
give complainant the income from the 
trust. On May 4, 1944, a decree was en- 
tered giving complainant the entire net 
income of the trust, and retaining the 
cause in Court for the purpose of al- 
lowing complainant to again apply for 
such relief as he might be entitled to. 
No appeal was prayed from this decree. 


On September 28, 1945, a supplemental 
bill was filed alleging that for more than 
a year complainant had been successfully 
and prudently managing his income and 
seeking a revocation of the trust. On 
May 23, 1947, a decree was entered hold- 
ing that the decrees of April 10 and May 
4, 1944, were final, and that under the 
latter, there could only be now litigated 
matters arising by reason of subsequent 
events or subsequent changes of condi- 
tion of complainant, and that since said 
former decrees, complainant’s mental 
condition has not changed. The bill was 
accordingly dismissed with prejudice. 
Complainant appealed. 


HELD: Affirmed. The decrees of April 
10 and May 4 were final decrees and 
after the appeal time expired were not 
subject to review. Therefore, the only 
question left open for review was the 
complainant’s condition, and in this hold- 
ing the Chancellor’s conclusion was sup- 
ported by the evidence. 


REVOCATION — Dependent Relative 
Revocation — Statutory Restric- 
tion on Devise to Religious Institu- 
tion Not Applicable 

United States—District Court for 
District of Columbia 

Estate of Lillian L. Nutting, 77 Washington 

Law Reporter 313. 

The decedent died leaving three wills 
dated, respectively, April 22, 1943, March 
11, 1947 and July 14, 1947, the last being 
executed 12 days before she died. All 
three wills gave one-half of the residue 
to the Washington Cathedral and the 
Church of the Nativity of Washington, 
D. C. The last will was admitted to pro- 
bate and thereafter seven persons, claim- 
ing as next of kin and heirs at law, filed 
petitions asserting that the gifts to the 
two churches were invalid under District 
of Columbia Code, Section 19-202, which 
provides that no bequest to a religious 
sect, order or denomination shall be valid 
unless the same shall be made at least 
one calendar month before the death of 
the testator. 


HELD: For the churches. The gifts to 
the churches recurred in each) will. The 
testatrix, in executing a new will on 
July 14, 1947, did not change her testa- 
mentary purpose, but only sought to put 
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her will in conventional form. The pur- 
pose of the cited statute, namely, to pre- 
vent improvident testamentary gifts to 
the exclusion of the testator’s lawful 
heirs when the testator is weak and in 
apprehension of death, is not present in 
the instant case. 

The will of July 14, 1947 was identical 
with the will of March 11, 1947 in the 
disposition of the decedent’s estate. She 
intended to revoke the former will only 
on condition that the latter will was ef- 
fective to carry out her testamentary 
purpose. When a testator repeats the 
same dispositive plan in a new will, revo- 
cation of the old one by the new is 
deemed inseparably related to and de- 
pendent upon the legal effectiveness of 
the new will. If the new will fails to give 
effect to the thrice declared purpose of 
the testatrix its revocatory clause must 
fail, for a testatrix who repeats her 
purpose intends to confirm and not to 
revoke. 























REVOCATION — Interest of Unnamed 
Charity Not Bar to Termination of 
Trust — Consent of Attorney Gen- 
eral 









New York—Supreme Court, New York County 
Matter of Schlussel, N. Y. L. J., May 10, 1949. 


The settlor directed that the trust in- 
come be paid to himself, and his wife 
and the survivor of them for their lives 
and, upon the death of the survivor of 
the settlor and his wife without leaving 
children, the principal was to be paid to 
the settlor’s brother and sister or the 
survivor of his brother and sister. If 
neithér the settlor’s brother or sister was 
then living, the principal was to be paid 
to such charities as were appointed by 
the settlor’s sister and brother, and if 
none were so appointed, to such charity 
as the trustee selected or created. 


The settlor sought to revoke the trust 
Under Sec. 23 of the Personal Property 
Law with the consent of his wife, brother 
and sister. The Attorney-General also 
consented on behalf of the unascertained 
charities in consideration of an agree- 
ment by the settlor to create a trust of 
a part of the assets of the original trust, 
with a vested remainder to designated 
charities. 























The trustee objected to the revocation 
on the grounds that (1) the power given 
to it to designate a charity was an im- 
perative power in trust which cannot 
be extinguished and (2) the interest of 
the unascertained charity, though con- 
tingent, makes the trust indestructible 
and the Attorney-General may not con- 
sent to the revocation. 


HELD: (1) Section 183 of the Real 
Property Law provides that any power, 
other than an imperative power in trust, 
is releasable by written instrument sign- 
ed by the grantee and delivered as there- 
in provided. This section was intended 
to provide for release of powers to afford 
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tax relief under the Internal Revenue 
Code. It applies only to release of a power 
hy the grantee thereof, not to extinction 
of the power by revocation under Section 
23 of the Personal Property Law. 

(2.) The question whether the At- 
torney-General may consent to revoca- 
tion on behalf of possible unascertained 
charitable beneficiaries is a novel one 
apparently not passed upon by the courts 
of this State. It is unnecessary to pass 
upon it here because the consent of the 
Attorney-General was part of a com- 
promise which he had power to effect. 
The trustee’s contention that this was 
not a permissible compromise was invalid 
because there was no question of the 
validity of the trust and the compromise 
was merely a substitution of a new trust 
for the old one. Under the new trust, 
designated charities received a vested in- 
terest in place of the contingent interest 
of unascertained charities under the ori- 
ginal trust. 

The court indicated that it would be 
undesirable to hold that the Attorney- 
General may not consent to revocation in 
a case involving a remainder to unascer- 
tained charities even where no compro- 
mise was involved. 


SPOUSE’s RIGHTS — Award of Frac- 
tional Part of Homestead Property 
Exceeding Statutory Limitation 


Washington—Supreme Court 
In re Estate of Cooper, 132 Wash. Dec. 440. 


Decedent and his wife had occupied 
certain real estate as their home contin- 
uously for twenty-five years. About eigh- 
teen years prior to his death decedent 
filed a declaration of homestead on this 
property. About seven years before his 
death, the dwelling was remodelled and 
made into a duplex and thereafter de- 


cedent and his wife occupied the norther- 
ly half of the building and rented the 
southerly half. In his will, Mr. Cooper 
devised all of the real estate to his 
children by a prior marriage. 

After the husband died, the widow 
petitioned the court to set aside to her 
as her homestead the northerly half of 
the property. The appraised value of the 
entire tract with the duplex: was $4,500. 
The controlling statute (Rem. Rev. Stat., 
Sec. 1474 as amended in 1945) directs 
the court to award to the surviving 
spouse as a homestead the property upon 
which a declaration of homestead has 
been filed prior to death “upon being 
satisfied that the value thereof does not 
exceed four thousand dollars.” The lower 
court, over the protest of adult children 
of decedent by a prior marriage, granted 
the widow’s petition and awarded her 
the north half of the land and duplex. 


HELD: Modified. The widow was en- 
titled to 8/9ths of the entire property 
(that is, the proportion that $4,000 bears 
to the appraised value thereof). Under 
the statute referred to it is the duty of 
the court to award to the surviving 
spouse as a homestead an undivided frac- 
tional part of the whole property to the 
extent ‘of $4,000 in value. 


WILLs — Construction — Remainder 
After Life Estate with Power of 
Disposition 

Tennessee—Court of Appeals 


Abernathy v. Adams, 218 S. W. (2d) 747, 
cert. denied by Sup. Ct. 


General W. K. Abernathy’s will, among 
other things, provided: 

“At my death it is my will that my wife, 
Lutie Abernathy, have and use for the remain- 
der of her life the property I have at my death, 
with the provisions named herein... 

“No bond is required of my wife and she is 
to make no report or settlement .. . 
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“The remainder of my property shall go to 
my brother, O. S., J. W. and Grady, or the 
descendants and to the children of my deceased 
brother, Terry Abernathy, these children to 
take what would have been their father’s share, 
and to Matthew Bigger, my nephew, he to take 
what would have been his mother’s share in my 
estate had I died without making a will. 


“In any matter where any controversy may 
arise, the action and judgment of my wife will 
prevail.” 


The estate consisted of both realty and 
personalty. 

HELD: Remainder bequest is applica- 
ble to both types of property. Sections 
7603 and 8093 of the 1932 Code are ap- 
plicable, that where the first taker in 4 
will is given a life estate coupled with an 
unlimited power of disposition, the lim- 
itation over is not void, but takes effect 
upon whatever property remains undis- 
posed of at death of first taker. 


The fact that the widow was relieved 
by will of filing an inventory, giving 
bond or making settlement with the 
Court did not, in light of the statute, con- 
vert her life estate into a fee. 


WILLs — Construction — Remainder 
to “Nearest of Kin” — Scope of 
Appellate Review 


New York—Court of Appeals 
Matter of Burk, N. Y. L. J., April 5, 1949. 


The testator created a trust for his 
wife for life and on her death one-half 
of the remainder was to go tc the testa- 
tor’s “nearest of kin” and one half to the 
wife’s “nearest of kin.” The Surrogate 
held that the remainder vested on the 
death of the wife and that “nearest of 
kin” meant the statutory distributees. 


The Appellate Division construed 
“nearest of kin” to mean “nearest blood 
relation” and modified the Surrogate’s 
decree by directing payment to the wife’s 
sole surviving sister to the exclusion of 
other statutory next of kin. It declined 
to pass upon when the remainder vested 
because the notice of appeal stated that 
the appeal was limited to a construction 
of “nearest of kin.” 


HELD: (1) The remainder vested on 
the death of the life tenant. The court 
may pass upon the question of when the 
remainder vested. The appeal may not be 
severed because the issues are not sev- 
erable. The issues involve the testator’s 
intent as expressed in the will, and every 
element necessary to ascertain this in- 
tent, including the time when the re- 
mainder vested, is open to review. 


(2) The testator intended the words 
“nearest of kin” to mean “next of kin” 
under New York law. The question arises 
because in England, and in many of our 
states, the term “next of kin” means 
“nearest blood relations.” The rule of con- 
sanguinity followed in England and in 
some American states was rejected in 
New York as far back as Slosson v. 
Lynch, 43 Barb. 147 (1864). The similar- 
ity of the words “nearest” and “next” 
suggest that the New York usage was 
intended by the testator. 
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WILLs — Probate — Issue of Undue 
Influence 


Nebraska—Supreme Court 
In re Bainbridge’s Estate, 36 N. W. (2d) 625. 


Will was contested both on ground of 
mental incapacity and undue influence. 
There was evidence, which was sharply 
contradicted, that testator was a drunk- 
ard and incompetent. A substantial por- 
tion of lands was devised to one who be- 
came a tenant of testator less than two 
years before his death. Will was made 
about five months prior to testator’s 
death. Friendly relations between testator 
and a nephew ceased after devisee became 
a tenant. 


Trial court refused to submit issue of 
undue influence. On question of mental 
capacity, jury verdict was against con- 
testants. 

HELD: Reversed. 


The fact that the person against whom 
undue influence is asserted is a very sub- 
stantial beneficiary of the will under con- 
sideration, and that beneficiary had a 
disposition to exercise influence upon the 


testator, may tend to prove that latter 
was susceptible to influence, and that the 
results shows that the will was the effect 
of improper influence. 


Evidence tending to show that the 


regard and affection of the maker of the 


will for those named by him in a previous 
will as beneficiaries was destroyed during 


the time the testator was in association 


with and under obligation to the person 


against whom influence is charged may 


have probative value in justifying a find- 
ing that the testator was subject to im- 
proper influence, that the person charged 
therewith may have had a disposition to 
exercise it, and the will so revealed. 
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TOPICAL INDEX: Classification af 
articles and other material of refer- 
ence value, heretofore listed in June 
and December issues, will be listed for 
the year in the December issue only. 
The new format provides for a single 
volume a year. Readers are invited to 
write in for references on any special 
topic of reference index at any time. 
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